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PROCEEDI NGS

CHAl RWOVAN MARTIN: Al right.
We're here this norning in Docket DG 19-161,
which is the Liberty Uilities (EnergyNorth
Nat ural Gas) Corporation, d/b/a Liberty
Utility's Petition for Pernmanent and
Tenporary Rates. Before we do anything el se,
can we take appearances?

MR. SHEEHAN. Good norning. M ke
Sheehan for Liberty Uilities (EnergyNorth
Natural Gas). And I'd like to introduce the
t eam because it's the first the Chair has
seen any of them You wll see nost of them
frequently from now on.

Next to me is Steve Mullen. He's
the Director of our Regul atory Depart nent.
The next row are Dave Sinmek and Kat hy
McNamara, who are in the Regul atory
Departnent. The next row, fromleft is
Heat her Tebbetts and M ssy Sanenfel d, also
with the Regul atory Departnment. You have
pretty much the entire Regul atory Depart nent
here. And behind ne is Brian Frost, who is

our seni or gas engineer. Thank you.
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CHAI RMOVAN MARTI N Thank you.
Good nor ni ng.

MR KREIS: Good norning. | am D.
Maurice Kreis, the Consunmer Advocate. |I'm
here on behalf of residential utility
custoners, and | have a substanti al
percentage of ny teamhere with ne today as
well. To ny immediate left is our staff
attorney, Christa Shute, and to her left is
t he Assi stant Consuner Advocate, Pradip
Chat t opadhyay.

CHAI RA\NOVAN MARTI N: Wl cone.

MR. DEXTER  Paul Dexter, appearing
on behalf of the Comm ssion Staff. Joining
ne at the table today is Steve Frink,
Director of the Gas & Water Division, and
I gbal Al -Azad fromthe Gas & Water D vi sion.

CHAI RMOVAN MARTI N Thank you.
Ckay. Do we have any prelimnary matters
that we need to address? Oherwi se, | think
maybe 1'Il just descri be how we envision this
pr ocess today.

MR SHEEHAN. That's fine with us.

CHAl RWOVAN MARTI N Ckay. We had
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two itens contained in the Order of Noti ce.
The first was to take argunent and evi dence
on whet her the Comm ssion should exercise its

di screti on under RSA 378:7 to permt

Liberty's rate filing and to investigate
proposed rates. And so we will take that up
first, and then we wll permt the parties to

present their prelimnary statenents. So if
everyone is confortable with that, let's
pr oceed.

MR SHEEHAN: The ot her thing that
was in the secretarial letter was the waiver
request, which I think the Comm ssion had
deferred until today. W had asked certain
filings to be -- a waiver of sone of our
filing requests.

CHAl RAMOVAN MARTIN: My recol |l ection
Is that was granted.

MR SHEEHAN: I'"'msorry. You're
right. It was whether we needed to file a
so-called "split-year annual report,"” which
was not part of the filing, and that was |eft
open for today.

(Comm ssioners confer off the record.)
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CHAI RMOVAN MARTI N | think we'd
li ke to proceed at this point wwth the two
itens that we discussed. And we w ||
pr obabl y address that dependi ng upon the
resol uti on of whether we take up the case.

So let's proceed wwth the argunent and
evi dence on di scretionary status.

MR, SHEEHAN. Sure. Wuld you like
me to go first?

CHAI RWOVAN MARTI N: Yes, pl ease.

MR. SHEEHAN. Thank you. | would
first like to disagree with the Conm ssion's
characterization of the issue. Wether the
Conmm ssion has discretion to accept a case i s
t he second question. The first question is
whet her this filing is within the two-year
period of the statute. [If it's not within
the two-year period of the statute, there is
no di scretion and the Conm ssi on nust accept
the case. So | suggest that the first
inquiry is |ooking at the statute, the | aw,
the history, all of which was laid out in the
menorandum | fil ed yesterday, and concl ude

this filing is outside of the two-year
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period; therefore, there is no discretion,
and that nmakes that whole issue noot. |
won't repeat in detail the argunent that we
filed yesterday. But briefly, the statute
does not define the beginning and end of a
two-year period that it applies to directly.
The | anguage of the statute i medi ately
precedi ng the two-year rul e does suggest that
t he inportant dates are the rate orders, not
any ot her dates or events.

In the Suprenme Court, the
Penni chuck case, clearly gives a definition
of the two-year period as applying to rate
I ncreases. Again, not any other event of the
two cases.

Last, or alnost last, we
reviewed -- we don't know what Staff's or the
OCA' s argunent is as to what dates shoul d be
| ooked at in determ ning whether we're i nside
or outside the two-year rule.

So the rate changes in this case
wll be outside two years. The rate
change -- the tenporary rates in the prior

rate case were the sumer of '17. These w | |
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be, roughly now, early '20, which is 2-1/2
years separ at ed.

The pernmanent rate order, to the
extent that's a different rate change,
arguably all reconciled back to tenporary
rates so it doesn't matter, but the pernmanent
rate order in the | ast case was the spring of
'18. This one wll be late in '20. This
case wll likely resolve Novenber, Decenber
of 2020, which is again 2-1/2 years.

The only way you get inside two
years is to look at a later event in the
prior rate case, 17-048. And the |ater
events related to the notion for rehearing
that was filed and litigated and resulted in
t hree orders over the sumrer and fall of
2018. |If you use those kinds of dates, it
adds a level of arbitrariness as to when one
conpany can cone back for a rate case after
two years versus another. |If one case is
tied up tightly with the pernmanent rate order
and the effective date of those rates, then
they'Il be com ng back sooner than the next

rate case where there is sone |lingering
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i ssue, like the ones in our |ast rate case,
that nmay drag on for a year or two or three,
and that conpany won't be able to cone back
in for a rate case for four or five years.
And | don't think the statute intends that
ki nd of arbitrariness.

Second, we | ooked through the
docket book, which goes back to 2008, to find
how many cases were filed |l ess than two years
after the prior case ended, and we found a
dozen pairs where EnergyNorth filed one case,
second case, where the last order in the
first case was | ess than two years before the
next filing. A dozen tines. Not one of --
only one of those cases even raised this
i ssue, and in that case the Comm ssion
rejected it out of hand. So there's a clear
practice of the Conmm ssion to basically
follow what we think the lawis, that the two
years neasures the distance between rate
changes. And that includes cases that were
filed exactly two years apart, where the rate
changes are exactly two years apart and the

order in the prior case is only six or seven
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or eight nonths before the next filing.

Agai n, w thout coment, and | can
give you the list of all those dockets and
all those dates, the only case that it was
raised in was the argunent was over rate case
expenses. The OCA filed a notion -- this is
in one of the water cases. The OCA filed a
noti on saying -- or an objection to the rate
case expenses, saying they shoul d be reduced
to di scourage the Conpany from com ng back so
soon for a rate case. And they tinmed it up
not wth the rate changes, but with the prior
final order in one case. And the Conm ssion
said no, that's not how we do it. W neasure
rate changes. And that was order nunber --
it was a Penni chuck water case, Oder 25, 278,
Cct ober of 2011. Only nine nonths had passed
fromthe finishing of the prior case to the
filing of that case. Again, the rates -- the
effective changes were two years apart or
better. So the Comm ssion found that the
rule doesn't apply and it's outside the two
years.

So, for all those reasons, we think

12

{DG 19- 161} [Prehearing Conference] {01-10-20}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

13

it's very clear that the two years that you
nmeasure under RSA 378:7 is fromthe dates of
rate changes. The Suprene Court's nade it
clear. The Conmmi ssion's foll owed that
practice regularly. And in this case, we are
at | east 2-1/2 years between rate changes
from 17-048 and this docket. So the

Comm ssi on does not have di screti on whet her
to accept this case or not. So we would
object to evidence comng in on that topic
because we don't think the Conmm ssion shoul d
get there.

O course, the other was two pi eces
to the secondary argunent. |If you're | ooking
at discretion, there's two pieces to it:
Simply, is it a good idea to take this case
now? And the second part is: |Is there a
constitutional requirenent to take the case?
And as we put out in the notion, we believe
that if you are exam ning that question, a
refusal to take this case would trigger the
constitutional requirenent, given the return
on equity that the Conpany has suffered with

over the last two years; given sone of the
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authority that | cite in that neno that, once
again, you're required to take this case as a
constitutional natter. But again, that's a
secondary question. | think we really need
to get through the first one of what is
measuring two years. The lawis clear, and
we are outside of two years.

CHAl RMOVAN MARTI N: Thank you. So
I want to start with your first point, which
is that the two-year period has al ready been
net, and just ask how do you address the
pl ai n | anguage of the statute when it refers
to "investigation"?

MR SHEEHAN. Well, it doesn't
define what "investigation" is. It says, "No
rate matter shall be investigated within two
years." Well, what does that nmean? Does
that nean the filing of a case? Does that
mean the discovery of a case? Does that nean
in the 17-048, the litigation of a rehearing?
We understand the Conmm ssion granted a
rehearing and found there were things that
needed to be addressed in its order after the

fact. |Is that all investigation? W don't
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know. It's interesting that, again, what
caused the 17-048 case to extend much | onger
was a granted Mdtion for Rehearing. There
were sone issues that had to be resol ved.
That's not the Conpany's fault. That was an
order. There was sone confusion, or whatever
you want to call it. And because of that, if
that's the endpoint of the investigation of
the last rate case, you're introducing this
el ement of arbitrariness between one case to
t he next. And again, the Suprenme Court's
description of what shoul d be neasured, rate
changes, nmakes clear that that's what they
consider to be the period of investigation.

| grant that if there was no history, if
there was no case |law, we could talk a | ot
about what "investigate" neans. But we have
the history, we have the case law, so | think
t hat has been answer ed.

CHAl RMOVAN MARTIN: I'mgoing to
recogni ze Comm ssioner Bailey to foll ow up on
t hat .

COW SSI ONER BAI LEY: Don't you

think investigation has sonething to do wth
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t he bal anci ng bet ween use of the Conm ssion
resources and the Conpany's opportunity to
earn a reasonable rate of return? And

also -- well, I'll stop there.

MR. SHEEHAN. Again, | think the --
iIf we're outside of two years, none of that
matters. We have the right to cone back in
for another rate case. And so it does cone
back to, and I"'mnot trying to be circular,
the statute does say "shall not be
i nvestigated within two years." The Court
has told us what that neans. So | don't
think it is for us to say it neans sonet hi ng
that the Court said it doesn't nmean or
sonet hing that the Comm ssion has said it
doesn't nean in the past. W have history.
We have precedent. W need to follow that.
At least that's our position. So, yes, in a
different world with a different history,
could the statute have been interpreted to
mean sonet hing different? Mybe. But that's
not the world we have now And again, |I'm
sure you've read it. But the line fromthe

Court is the statute |locks the utilities into
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a two-year period between rate increases.
That has nothing to do with notions for
rehearing or dates of filing or anything.
It's looking at the dates of rate increases.
That's what's "investigation," neans
according to the Court.

CHAI RMOVAN MARTI N Il want to
followup on if we were to reach the question
of the constitutionality, you said the return
of equity that -- and | may not get the quote
exactly right -- which suffered under, that's
obvi ously a conclusion. Can you wal k ne
through -- and | don't have the history
here -- what you nean by that, and what
supports that position?

MR. SHEEHAN. Sure. 1In each rate
case, one piece that cones out of it is the
Conm ssi on approves a return on equity
nunber. And for right now, it's 9.3 percent.
The utilities raise noney two ways. O
course, we spend mllions of dollars on
projects, and then we cone back and ask that
the Conm ssion | et us recover for those

expenditures. The two sources of npbney are
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debt and shar ehol der noney, for |ack of a
better word. Debt is typically cheaper. Qur
rate of debt is about 4-1/2 percent. Capital
is typically higher. Again, the Conm ssion
approved a rate of 9.3 percent. That's the
Conmi ssion's determnation that that's the
percent age that sharehol ders shoul d be
able -- have the opportunity to earn to
encourage themto invest in utilities. If we
wer e paying 2 percent on our sharehol ders,
t hey woul dn't give us any noney. They'd take
their noney el sewhere and do sonet hi ng el se
with it. And that's the whol e argunment over
return on equity which has been litigated
here, although often parties do agree on a
rate. The rates in this Conm ssion have been
in the lowto md 9 percent for sone years
now. So that's the Comm ssion saying that's
a fair return that investors should get for
investing with a utility.

So we canme out of the last rate
case wWth that nunber, 9.3 percent, on the
shar ehol der portion of our noney and the

actual 4 percent on the debt, and rates were
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based on that. So if nothing changed, the
rates we received after the rate case would
have been enough to pay off our debt at 4
percent, all our expenses, and our
sharehol ders at 9. O course, the day after
a rate order is issued, we're continuing to
spend noney on our system and we're not
getting recovery for that until the next rate
case. So, typically the day after a rate
order, or even before it's issued, we're
starting to slide off of that 9.3 percent.
And in this case, it's been 2-1/2 years of
investnment. | forget the exact nunber, $40
mllion, $50 mllion we've spent on the
systemthat we're not recovering for. So the
noney we're bringing in pays our expenses,
pays our debt, and what's left over isn't
enough to make 9.3 percent. R ght nowit's
five-point sonething percent. So that's --
the taking is that we're not able to pay the
shar ehol ders what the Comm ssion said they
have the opportunity to pay.

Now, it's well known that this is

the life of the utility, that this is what
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happens. But that's why we cone back in for
rate cases. |If this case were dism ssed and
we had to refile some nmonths from now, that
woul d be anot her three or four nonths of not
getting the full return, and it would erode
further. So the nunber m ght be | ower by the
time we cone back in for not a sufficient
reason. That's the constitutional argunent
is that you are taking noney w thout the
appropri ate process.

CHAI RAMOVAN MARTI N: Thank you.
under stood the constitutionality argunent. |
was just | ooking to get sort of the

evidentiary basis for you to claimthat in

t hi s case.

MR, SHEEHAN: And that arises from
the testinony in this case. | referenced it
in the neno | filed yesterday. |In this case,

we had testinony by M. Sinek, and | can't
remenber the consultant's nane, for both
tenporary rates and pernmanent rates that

wei ghs out all those details, including the
rate of return nunbers that | referenced and

what's actually occurring today.
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CHAl RMOVAN MARTIN: | guess a point
of clarity then. Are you asking us to rely
on the prefiled testinony in the rate case

for purposes of this argunent?

MR SHEEHAN. | guess | am And if
we need M. Sinek to say, "I adopt ny
tenporary rate testinony," we can -- that

woul d be evidence we could easily put on.
(Commi ssioners confer off the record.)

CHAl RWOVAN MVARTI N: I think if
you' d like to rely on that as evidence today,
you should put it in as evidence. And we
al so do have questions fromboth of the
Conmmi ssioners to follow up with as well.

MR, SHEEHAN. Wth the w tness or
wth me?

CHAl RMOVAN MARTIN:  Wth you. And
to the extent you're going to rely on
evidence or a wwtness, | think we should get
that in, and then you can ask your questi ons.

MR SHEEHAN: M. Sinek.

CHAl RWOVAN MARTI N: Actual |y,

Conmmi ssioner Bailey would like to just ask

you on your argunent first.
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MR. SHEEHAN: Sur e.
CHAI RNOVAN MARTI N: The wi tness can

t ake a seat, though.

STATEMENTS/ QUESTI ONS BY COVM SSI ONERS:

COW SSI ONER BAILEY: It sounded to
me | i ke your argunent about the
constitutional taking boils down to you have
a right to the guaranteed aut horized rate of
return. And ny understandi ng has al ways been
t hat you have the opportunity to earn that
return.

Do you think the Conpany has any
obligation to nake good investnents, to
operate the Conpany efficiently and keep
costs at a certain level in between rate
cases, or you get authorized a rate of
return, and if you don't nmke that in six
nont hs, you're back in here for another rate
case?

MR SHEEHAN. It is wel
established that it's not a guaranteed rate
of return. | was careful to say that it's
t he opportunity to earn that. And part of

the rate case is to determ ne those questions

22

{DG 19- 161} [Prehearing Conference] {01-10-20}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

23

you just nmentioned: Has the Conpany been run
well since the last rate case? | wll point
out that roughly our operating expenses from
this case are roughly the same as the | ast
case. So in 2-1/2 years, our O%M costs have
stayed relatively flat, which neans we are
continuing to grow, continuing to do nore,

but with the sanme people and the sane costs.
What is driving this rate case, again at a
high level, is the tens of mllions of
dollars -- and sinply, 'cause | don't
remenber the nunbers, it's $30 or $40 mllion
t hat we have spent on our system since the

| ast rate case. That's npbney we've | aid out
and are not recovering. Property taxes have
gone up substantially. That is something we
don't have control over. W have a little
control over, but not nuch. And there's sone
adjustnments we think need to be nmade to the
decoupl i ng mechani smthat was approved in the
| ast case. That's what's driving this case.
It's not |ike we hired 150 people that we
can't pay for. That's not the case. So,

yes, if we spend noney on capital projects
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and the rates aren't enough to recover those
and t he Conmm ssion does not allow us to
i ncrease those rates, that is a
constitutional taking. The 9.3 percent is
certainly a target. It's what we're all owed
to earn. And it's a neasure. |If we were
earning 9.1 percent, we wouldn't be here, and
you woul d be right; that's not enough. There
is no bright Iine when the actual return
automatically beconmes a taking. But this
change, the gap from 9.3, which is authorized
tol think it's 5.8, was the effective rate
on return on equity in the rate case is
substantial. And if you go through rate
cases here, there have been many cases t hat
have been in that situation. So here we are
outside of the two years asking for rates.
And if the Conm ssion says no, that runs a
risk of a finding of a taking.

COW SSI ONER BAI LEY:  So,
basically, then, it all depends on the |evel
of investnents that you' ve nade and --

MR. SHEEHAN. That's certainly the

mai n driver. Correct.

24
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COW SSI ONER BAI LEY: And property
taxes are an increase in expenses; right?

MR SHEEHAN. Fair enough. Yes. |
guess | would characterize what | said before
by expenses that we have control over, how
many people we hire, how many paper clips we
buy and that kind of thing. Property taxes,
again, we can challenge themto a point. But
towns do a pretty good job. So there's
limted roomthere to keep property taxes
flat.

COW SSI ONER BAI LEY: And just one
nore followup on sonething that you said
about the 12 tines in the docket book that
you found that the Comm ssion investigated
rates within two years of an order or
whatever. Don't you think that it's possible
that the Conmm ssion used its discretion in
t hose i nstances?

MR. SHEEHAN:. Cbviously it did.

But | can tell you | read those orders. This
statute, the two-year rule, was not nentioned
once, except for that one order | referenced.

Every other tinme -- | read through the O der
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of Notice, the Tenporary Rate Order, the
Final Rate Order. Not one nention of we are
consciously exercising our discretion to |et
them cone in inside of two years. So that's
all | can say is that it's silent.

CHAI RAWOVAN MARTI N: Conmmi ssi oner
G ai no.

COW SSI ONER d Al MO Thank you.

So | left the 17-048 hearing thinking a
future rate case wouldn't happen until 2020,
for effect in 2021. At least that's ny
recollection. 1Is ny recollection flawed?
Did the Conmpany suggest comng in in three
years and not the 2-1/2 years you suggested?

MR, SHEEHAN. You are correct. And
condi tions changed. Sinple as that. But you
are correct.

COW SSI ONER d Al MO Thank you.

CHAl RWOVAN MARTI N: Ckay. Ms.

Robi das, can you swear in the w tness,

pl ease.
(VWHEREUPON, DAVI D B. SI MEK was duly
sworn and cautioned by the Court

Reporter.)
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[WITNESS: DAVID SIMEK]

DAVI D B. SI MEK, SWORN
DI RECT EXAM NATI ON

BY MR SHEEHAN:

Q M. Sinmek, could you state your nane and
position with the Conpany.

A David Sinek, and I'ma manager within the
Rat es and Regul atory Affairs Departnent.

Q And how | ong have you been with Liberty
Uilities?

A Six and a half years.

Q And has it been in the Rates and Regul atory
Departnent the entire tine?

A Yes.

Q Did you prepare testinony that was filed in
t hi s docket ?

A Yes.

Q And your name is on at |east two pieces of
testinony, the testinony of Dave Sinek and
Ken Sosnick in support of tenporary rates,
and you and M. Sosnick in support of
permanent rates; is that correct?

A. Yes, it is.

Q Focusing on the first, your testinony appears

at Bates Page 11-001 and thereafter; is that

27
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28

correct?

Yes.

And can you give ne a high-Ilevel description

of what the purpose of that testinony is?

The purpose of this testinony was to request

tenporary rates that would all ow t he Conmpany

to achieve the return that was approved in

DG 17-048.

And your testinony includes a nunber of

tabl es, and towards the | ast 30 or 40 pages,

tariff pages red-lined; is that correct?

Yes.

And what are the red-lined changes in the

tariff that are attached to your tenporary

testinony? Let ne ask it a direct way.
Those are the rate changes that are

proposed in your testinony that are

I ncorporated into the tariff; is that

correct?

Yes.

You heard the di scussion between ne and the

Comm ssi on just now about the approved rate

and ROE, return on equity, and the actual

ROE. Do you recall that?
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[WITNESS: DAVID SIMEK]

O

o > O >

Yes.

Can you tell me what the Conmpany's RCE was at
the tinme the test year ended? Well, first
question: \Wen did the test year for this
rate case end?

The test year ended on June 30th, 2019.

And is it correct to say that at that point,
your testinony takes a snapshot of where the

Conpany is and builds its rate case on that?

Yes.

And so it doesn't include events that have
happened since then.

Correct.

And did you cal cul ate the actual RCE the
Conmpany was earning as of the end of the test
year ?

Yes.

And what was that?
Fi ve point one four percent.
Is that the ROE or is that the bl ended ROE
and debt ?
(Wtness revi ews docunent.)
Yes, I'"'msorry, that is the return on rate

base.
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[WITNESS: DAVID SIMEK]

WAs | correct in saying that that figure, the
5.1 percent you just -- |et ne back up.

W referred to two nunbers in this
arena. One is the return on rate base. And
does that nunber include both the paynent of
t he debt and the paynent to sharehol ders?
Yes, it does.

And t he paynent to each of those are
di fferent nunmbers?
Correct.
And there's one debt nunber and one return on
equity nunber; correct?
Yes.
And you nentioned -- or what was the approved
ROE as of the filing of this case?
Ni ne point three percent.
And let nme ask it in two pieces then. Wat
was the conbined return on rate base that
I ncl udes both the RCE and the paynent of the
conpany' s debt?
(Wtness revi ews docunent.)
As of the end of the test year?
Correct.

That was 5. 14 percent.
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[WITNESS: DAVID SIMEK]

And what woul d the approved return on rate
base have been if you took the approved
9.3 percent return on equity and the actual
cost of debt? So we're at 5.14. Wat,
quot e, unquote, should we have been at?
Si x point eight six percent.
Now, if you pull out the RCE portion of that,
we have the opportunity to earn 9.3 percent.
What were we actually earning as of the close
of the test year?
That's what |'mstill trying to find.
Ckay.

(Wtness revi ews docunent.)
I "' m advi sed by the smart person to ny right
that it's actually not carved out of the
filing, that we don't actually break out the
return on equity fromthe conbi ned rate of
return. Does that sound correct?
Yes.
And is that a nunber, the nunmber that | said
in ny legal argument of | think 5.8 percent,
is that sonething that can be cal culated from
what is in the filing?

| believe so, yes.
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[WITNESS: DAVID SIMEK]

Q Ckay. | won't ask you to do it now because

that breaks all the rules of testifying. But

coul d you do a calculation and present it to
t he Conmi ssion as sort of a record request
t hat confirns what the actual return on
equity portion of the rate of return was at
the end of the test year?
A Yes.
MR, SHEEHAN: | have no further
questi ons.
CHAI RAMOVAN MARTI N: Thank you.
Conm ssi oner Bail ey.
That's right. Does anyone el se
have questions for this wtness? M. Kreis.
MR KREI'S: Thank you, Chairperson
Martin. Just a few questions for the
W t ness.
CRGOSS- EXAM NATI ON
BY MR KREI S:
Q Good norning, M. Sinek.
A Good nor ni ng.
Q I want to refer back to the colloquy that
t ook place a few m nutes ago between

Conmm ssioner G aino and your attorney. D d
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[WITNESS: DAVID SIMEK]

you hear that colloquy?

Yes.

And as | recall, Comm ssioner G ai no asked
At t or ney Sheehan about what changed or why

t he Conpany deci ded that, even though it
hadn't planned on filing a rate case until
2020, for effect in 2021, the Conpany has
filed a rate case sooner than it had
previously anticipated. And when

Commi ssioner G ai nb said why did that happen,
M. Sheehan's answer, as | recall, was
"Conditions changed.” Do you recall him
saying that?

Yes.

What conditi ons changed?

The rate that the Conpany was not earning its
fair share continued to grow. And it grew
faster based on -- driven primarily based on
our capital investnent, and it came quicker
than we had initially thought that we woul d
be at at that stage.

Well, at the risk of being argunentative,
that is a description of the results of

conditions that m ght have changed, isn't it?
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A

I*"'mnot sure | understand the question.

Well, just to recap, M. Sheehan said

"Condi tions changed.” And | asked what
condi ti ons changed, and the answer you gave
was, well, the Conpany isn't earning its
allowed rate of return. So ny question is:
What really drives the fact that the Conpany
iIs not earning its allowed rate of return?
A large portion of that has to do with the
capi tal investnents that the Conpany had
made.

Ckay. Capital investnments. Thank you for
raising that issue. It is true, is it not,
that in Docket No. 17-198, this Conpany fil ed
a petition in late 2017 that, if granted,
woul d have resulted in the recoverable rate
base in the Comm ssion -- for this utility,
nore than doubling?

MR. SHEEHAN: (Cbj ection. That
refers to the G anite Bridge Project. That
has not been built, and it has not been
requested to put in rates. And frankly, it
has nothing to do with our current earnings.

MR KREIS: Wll, okay. At the
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[WITNESS: DAVID SIMEK]

ri sk of again soundi ng argunentati ve, one
point I would like to make to the Conmi ssi on,
and | don't know whether it needs to be nmade
via this witness or not, is that one of the
conditions that changed is this: The Conpany
filed a proposed --

CHAl RMOVAN MARTIN:  Can | just
interrupt? Are you responding to the
obj ecti on?

MR KREI'S: Yes.

CHAl RWOVAN MARTI N: Ckay.

MR KREIS: | guess you could say
it's on the order of an offer of proof.

The Conpany filed a proposed
procedural schedule in Docket 17-198 that
woul d have led to a hearing in Novenber of
2018. Now, | know the Conm ssion sonetines
takes a while to issue orders. But I'm
guessing that, had the Comm ssion held a
hearing on the Granite Bridge Project in
Novenmber 2018, we woul d have a deci sion by
now, which means potentially the Conpany
woul d have experienced a large increase in

its recoverabl e rate base. That woul d have
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[WITNESS: DAVID SIMEK]

changed the financial picture of the Conpany
pretty significantly; right? So that docket
is nowin linbo, to be charitable. And so
t he Conpany has experienced, | think, a
drastic revision in its future financi al
prospects, and | think that's part of what
nmust be driving it back here to file a rate
case far earlier than it previously
anticipated. | think these things are
germane to the question of whether you
exerci se your discretion to allow this
conpany to litigate a rate case sooner than
two years after it litigated the last rate
case.

MR, SHEEHAN: I n response, even if
t he hearing had gone forward in Granite
Bridge in Decenber and an order approving it
cane out today, that project would probably
not be built for three or four years because
we still had to go through the Site
Eval uation Commttee. So we wouldn't be back
here asking for rates related to Granite
Bridge until 2024 or 2025. So it's sinply

specul ative and not relevant to the argunments
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[WITNESS: DAVID SIMEK]

37

we' re maki ng here today.
(Comm ssioners confer off the record.)
CHAl RA\MOVAN MARTIN: Sorry for that
delay. Obviously, | don't have the history
t hat the other comm ssioners do on this. And
t he Comm ssion believes that it has what it
needs on that point and you've nade your
point. And if you could nove on, that woul d
be appr eci at ed.
MR, KREI'S: Thank you.
BY MR KREI S:
Q M. Sinek, has the interest rate climate in
t he nati onal econony changed since the
conclusion of its last rate case?
A | believe interest rates have clinbed up,
yes.
Q How significantly have they clinbed up?
A | don't know. | don't have that information
in front of ne.
Q Ckay. Are you famliar wwth the Conm ssion's
final order in the |last rate case, 17-048?
A I"'mfamliar with it, yes.
Q Were there any aspects of that order that the

Conpany was di spl eased wth or disagreed
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[WITNESS: DAVID SIMEK]

wth?

| believe there were parts of the order that
t he Conpany felt wasn't exactly what we were
hopi ng to get, yes.

Can you give nme an exanple or two?

MR. SHEEHAN: Again, |I'mnot sure
the rel evance of what parts of the prior
order we liked and didn't |ike. And the
record's pretty clear. W reached a
settl enent agreenent with the OCA, and the
order that canme out was different than that
settlenent order. So it's really not -- |
don't see the rel evance of asking M. Sinek
t he Conpany's position and thoughts on a
prior rate case order.

MR KREIS: WlIlIl, the relevance is
this: The Conpany relies on a New Hanpshire
Suprene Court case called "Appeal of Gas
Servi ce, lncorporated” that was reported at
Page 602 of Volume 121 of the New Hanmpshire
Reports. That's a case that was decided in
1981, a tinme, by the way, at which this
country was experiencing its highest interest

rates in its history. And we are not in such

38
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[WITNESS: DAVID SIMEK]

a period now. But nore to the point, one of
the issues in the Appeal of Gas Service case
was the claimthat what the Conpany in that
case was doing back in 1981 was essentially
filing a rehearing notion late. It didn't
| i ke certain things about the preceding
decision of the Public UWilities Conmm ssi on.
Rat her than file a rehearing notion that was
tinmely, it basically waited and then filed a
whol e additional rate case. And that created
a certain degree of displeasure, | think
certainly on the part of ny predecessor, and
I think at the Conm ssion, too.

| think that there's at | east an
argunment to be nade here. And again, you
know, the problemor the issue is that this
is a question consigned to your discretion.
So we're not here today to litigate the rate

case that this conpany has filed. W wll go

t hrough the investigation, we'll conduct
di scovery, we'll test the voracity of the
claimse made in M. Sinek's testinony. |'m

not prepared to cross-exam ne hi mtoday on

the details of his testinony about either
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40

per manent or tenporary rates. The question
really is what issues are gernane to your
exerci se of discretion to let this conpany in
for a rate case sooner than you are required
tolet themin under the statute. And I
think that there is an elenent here of this
conpany sinply not liking sone of the things
that you did to it, in addition to the
concessions they nade in the settl enent
agreenent back in 17-048. | think those
questions are gernane to your exercise of

di scretion.

CHAI RAOVAN MARTIN:  |' m goi ng
overrul e the objection.

MR KREIS: So | think the question
for M. Sinek is what specific aspects of
17-048, again, the Conmm ssion's decision,
were you unhappy wth -- "you" neaning the
Conpany.

MR. SHEEHAN. And again, if | can
interject one nore objection. M. Sinmek does
not speak for the Conpany. He is an enpl oyee
of the Conpany that may have thoughts or

opi ni ons about the rate case order, but he is
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[WITNESS: DAVID SIMEK]

really not the one qualified to say what the
position of the Conpany was in response to
the | ast rate case order.

And again, this is -- the Gas
Servi ce Case rejected the argunents that M.
Kreis just recited. They did not find that
the second rate case was a rehashing of the
prior one. The argunent was nmade, but that
was rejected by the Gas Service case. In
fact, they said that's not the case. These
peopl e are subject -- this conpany is subject
to a constitutional taking, and they nmade an
order accordingly.

MR KREIS: Wll, you know, again,
as | just pointed out, | think that case
arose in a vastly different econonmc climte
t han the one that we experience today. |
nmean, in 1979 and 1980 and 1981, i nterest
rates were clinbing by the mnute. So there
was a nuch greater possibility that, even
within a period of weeks, you know, rates
coul d becone confiscatory in sone sense.
You're | ooking at a scenari o where interest

rates at sone point in 1979 were, you know --
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42

this is the federal funds rate -- were bel ow
10 percent, and then m d-1981, right about
the time when the Supreme Court was naki ng
its decision, they were above 22 percent. So
of course you have a scenario there where the
Court m ght have | ooked at the way the
Conmi ssion exercised its discretion
differently than the way the Court woul d | ook
NOW.

As to the question of whether M.
Sinmek is qualified to answer the question
that | just posed, well, | didn't choose to
put M. Sinek on the stand as the
representative of the Conpany. |If he is in a
position -- if he is not in a position to
articulate what it is about the previous rate
case order the Conpany doesn't |ike, then I
woul d respectfully suggest the Comm ssion ask
M. Sheehan to put a witness on the stand who
Is prepared to answer that question.

MR SHEEHAN. Again, | don't see
the relevance. If you want to find at a
heari ng soneone that could speak for the

Conpany of what they didn't |ike about the
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[WITNESS: DAVID SIMEK]

past rate case, | don't know where that gets
you, but M. Sinek's not the person.

CHAl RWOVAN MARTI N Well, | think
what m ght be helpful is just to remnd M.
Sinmek that he should testify to information
and evidence that he has. And if he can't
answer a question, he should say that.

W TNESS SI MEK:  Ckay.

CHAI RWOVAN MARTI N Woul d you
restate the question, and then we can see if
the witness can answer it fromhis own
evi dence.

MR KREI'S: Thank you.

BY MR KREIl S

Q

The questi on was what aspects of the
Commi ssion's determ nation in 17-048, the
previous rate case, does the Conpany di sagree
wth?
Just followng M. Sheehan's suggestion, |
don't believe I'mthe right person to speak
for the Conpany.
But - -

CHAl RAOVAN MARTIN: Do you want to

rephrase your question?

43
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BY MR KREI S:

Q Chai rperson Martin just rem nded you that
your obligation is to answer questions based
on what you know. Do you know what aspects
of 17-048 have di spl eased your enpl oyer?

A I*'maware of the nethodol ogy that we used to
cal cul ate the year-end custoner count within
that case, that we didn't agree that the
nmet hodol ogy was the appropriate way to do
t hat cal cul ati on.

Q So | want to nake sure | understand the
Interest -- the answer you just gave.

You, neaning Liberty Uilities or
EnergyNorth Natural Gas, d/b/a Liberty
Uilities, disagreed with or didn't |ike the
way that the Comm ssion ordered you to
determ ne the custoner count for purposes of
your rates?

A Correct. W felt that there was a better way
to do that cal cul ati on.

Q So you just sinply -- you, neaning Liberty,
di sagreed with that decision of the
Conmi ssi on.

A Well, we agreed with the Conm ssion because,
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45

again, we followed the order. W just felt
that there nmay have been a better way to do
it.

MR KREIS: GCkay. | don't think I
need to bel abor this point with this
W t ness --

CHAI RMOVAN MARTI N Thank you.

MR KREIS: -- particularly because
you just nmade the Chairperson smle. And
think those are all the questions | have.
Thank you, M. Sinek.

CHAl RMOVAN MARTI N Thank you.

M. Dexter.

MR. DEXTER | have a few questions
for the witness since | have the opportunity.

CROSS- EXAM NATI ON

BY MR DEXTER

Q M. Sinek, Attorney Sheehan nentioned a
figure of $50 mllion in investnents, and |
think he said since the | ast rate case. And
I think he said since the test year in the
| ast rate case -- well, let ne ask you. And
t hen he al so said he wasn't sure it was

$50 mllion. I"d like to ask a little bit
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about that.

Do you know what the actual figure is
and what the tine period is that M. Sheehan
was referring to?

(Wtness revi ews docunent.)
I|*mjust looking through a little bit of the
testinony fromthe Furey, Frost and Tebbetts
testi nony, where | would think the nunmber, if
it's found anywhere, would be there.

MR, SHEEHAN. |'m hearing that ny
client -- that ny w tness does not know the
answer to the question. And | respectfully
ask that we have -- again, if M. Dexter
wants to get an accurate nunber, he finds
sonebody el se to provide the right nunber.
So | object.

CHAl RA\MOVAN MARTIN: Do you have
anyone present today who can answer that
answer ?

MR. SHEEHAN: Ms. Tebbetts is here
today. And if that nunmber is in her
testinony, and | don't know that because this
is certainly not what we expected to do

t oday, she would be able to pull that nunber
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out of her testinony.

MR, DEXTER: For the record, it
appears that the nunber is on Bates Page
Roman Nuneral 11-175.

(Commi ssioners confer off the record.)

CHAl RWNOVAN MARTI N: Then | think we
agree with Attorney Sheehan that we need to
put on the other wtness.

MR DEXTER: |'m happy with -- M.
Frink has found the nunber for ne in the
record, and he was going to testify about it
anyway. So |'m happy to nove forward w t hout
havi ng Ms. Tebbetts take the stand.

CHAl RMOVAN MARTI N Ckay. Thank

you.

BY MR DEXTER

Q

So of the $50 million in i nvestnents, or
$49.9 million in investnents, would that
I nclude investnments in the Conpany's Cast
Iron and Bare Steel Program commonly
referred to as "Cl BS"?

(Wtness revi ews docunent.)
It appears by reading what's on that page,

Volune |I1-175, that of that anount,

47
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$12, 293,905 was related to the Cl BS program
And isn't there in fact a separate rate
mechani sm for recovering ClBS i nvestnents
outside of general rate cases?
Currently there is, yes.
And the |ast CIBS increase took effect
July 1st, 2019; is that correct?
Yes.
And t he Conpany's pl anning on naking a Cl BS
filing for effect July 1st, 2020; is that
correct?
Yes.
Ckay.

(M. Dexter and M. Frink conferring.)
I have one nore question on this. And
recogni ze this is not your testinony, but on
t hat page we were referencing, it says
12.2 mllion of the C BS program was not
I ncluded in the proposed revenue requirenent
as it's recovered separately. The sentence

before that says that the tota

expenditures -- investnents during the test
year are 24.4 mllion.
So do you know, of the 12 mllion, is

48
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[WITNESS: DAVID SIMEK]

that the test year nunber, or is that out of
the 49.9 mllion nunber?

It appears that that cane out of the

24.4 mllion.

And that's typically been the Conpany's

annual investnent in CIBS, been in the $10-

to $12 million range; correct?
Correct.
Does that $50 mllion al so include

i nvestnments related to growh projects?
| believe the sentence above that says that
it's non-grow h-rel ated capital investnents.

CHAI RAWOVAN MARTIN: M. Dexter,
since we are getting into the testinony of a
Wi tness who is present, | think it would be
preferable to have her join as a wtness on
t he stand.

MR. DEXTER Ckay. That was the
| ast question | had, and |I'mready to nove on
to another topic. But if the -- but | have
no objection to the actual w tness taking the
stand. That's fine.

(Commi ssioners confer off the record.)

MR DEXTER: Chai rwonan, | think we
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do have additional questions, having
conferred with M. Frink. | would like to
clear up this question of whether or not the
$50 million includes growth projects.

MR SHEEHAN. And | object. The
pur pose of putting the wtness on the stand
was to get into evidence the 5.86 percent
nunber | nentioned, and now we have detoured
into essentially sone rate case conversations
about other topics. And |I'mnot sure the
rel evance of that to whether our case was
filed wwthin two years under the statute.

MR. DEXTER May | respond?

(Comm ssioners confer off the record.)

CHAI RWOVAN MARTI N: The Comm ssi on
would find it helpful to have this w tness
on. You hadn't object before, and the
Conmm ssi oners do have questions based upon
the questions |leading up to this and the
reference of this witness to the testinony of
the other witness. So | understand your
obj ection and woul d ask that you reconsi der
your objection and put this witness on, as

you had indicated you woul d before.
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MR. SHEEHAN: You nean the other
W t ness.

CHAl RWOVAN MARTI N Yes.

MR SHEEHAN: Ms. Tebbetts.

CHAI RAWOVAN MARTI N: Yes, because
your wtness is relying on sonme of her
testi nony --

MR SHEEHAN: Correct.

CHAl RMOVAN MARTIN:  -- and we woul d
li ke to have the opportunity to ask questions
about that. And these other conmm ssioners
al so have questi ons.

MR SHEEHAN:  Okay.

CHAl RAMOVAN MARTIN: So we woul d ask
that the witness, Ms. Tebbetts, also cone to
t he stand.

MR SHEEHAN. So we're not done
with M. Sinek?

CHAI RMOVAN MARTI N Il think it may
be hel pful to have them both at the sane
tinme --

MR SHEEHAN: Fair enough.

CHAl RAMOVAN MARTI N: -- since they

seemto inter-relate and rely on each other's
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[WITNESS PANEL: DAVID SIMEK AND HEATHER TEBBETTS]

testi nony, which puts all of this out of
order. | understand. But | think it would
be nost hel pful.

MR SHEEHAN: Ms. Tebbetts.

May | approach?

CHAl RMOVAN MARTI N:  You may.
(WHEREUPON, HEATHER M TEBBETTS was
duly sworn and cautioned by the Court
Reporter.)

HEATHER M TEBBETTS, SWORN
MR. SHEEHAN:. | guess | shoul d
I ntroduce her, even though |I don't have
questions for her.

CHAl RWOVAN MARTI N We'l |l go back

to you, M. Sheehan.

MR SHEEHAN:  Sur e.

DI RECT EXAM NATI ON

BY MR SHEEHAN:

Q

Q

Ms. Tebbetts, your nane, please, and your
position at Liberty?

(Tebbetts) Yes. M nane is Heather Tebbetts,
and |1'm the nmanager of Rates and Regul atory
Affairs at Liberty Uilities.

How | ong have you been with the Conpany?

{DG 19- 161} [Prehearing Conference] {01-10-20}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS PANEL: DAVID SIMEK AND HEATHER TEBBETTS]
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A (Tebbetts) Five years.

Q And have you been in the Regul atory
Departnent those entire five years?

A (Tebbetts) Yes.

Q That's all | have.

CHAl RMOVAN MARTIN:.  Ckay. |If you
can proceed with your questions, then we'l]l
find out if M. Kreis has any foll ow up
questions for this wtness.

MR. DEXTER: Thank you.

CROSS- EXAM NATI ON

BY MR DEXTER

Q So, Ms. Tebbetts, we were discussing Roman
Numeral 11-175 of your testinony, and | was
sinply using this to shed sone |ight on the
$50 mllion of capital investnents that
At torney Sheehan had nentioned. And | had a
pendi ng question for M. Sinek which was:
Does the $50 million that was invested since
the |l ast rate case include growth-rel ated
I nvest ment s?

(Wtness revi ews docunent.)
A (Tebbetts) And the question you' re asking ne,

| hate to say this on the stand because

{DG 19- 161} [Prehearing Conference] {01-10-20}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS PANEL: DAVID SIMEK AND HEATHER TEBBETTS]

you' ve asked ne to cone up here, | have to go
back and | ook at ny cal cul ations on that. |
can tell you that the 24.4 mllion that was
noted earlier does not include growh. So I
just need to go back and | ook. | don't have
that in front of nme, the full calculation of
t he 49.9.
If I directed you to Pages 178 and 179, where
there's a paragraph called "G owth," woul d
t hat hel p?
(Tebbetts) I'mthere, but let ne just quickly
revi ew, please.
Sur e.
(Wtness revi ews docunent.)

(Tebbetts) The description of these projects
just provides informati on about what we've
done, nain replacenents. Wat | can do is |
can offer to find that nunmber for you today.
Again, | don't have it in front of ne at the
nonent. And so | can take that certainly as
a record request today and get that back to
you if that would work for the parties here.

MR, DEXTER: | would be happy to

have the answer as a record request. And it
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appears to ne, anyway, that the infornmation
on Pages 178 and 179 deal with 2018, | think.
My reading of the testinony is that it
i ncl udes mai n extensions and plastic nains to
support growh. So | think the answer is
yes. But if the witness needs to verify
that, that's fine.

| al so would point out that on
Pages 181 and 182, there's another section
for 2019 that's | abeled "G owth" that talks
about growth projects. But M. Frink wll
testify to the point as well, but --

CHAl RMOVAN MARTIN: Do you have a
question that you think mght help get the
W tness there? Oherw se, we can take it as
a record request.

MR DEXTER: Well, I'"'msinmply
trying to establish the point that, of the
I nvestnents that the Conpany has -- the
Conpany nentioned three reasons for this rate
case coming in when it did, one of which was
primarily they said capital investnents. M
point is that the CIBS i nvestnents have a

special rate nechani smrecovery and t hat
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growt h i nvestnents generate revenue which the
Conpany keeps between rate cases. So | just
wanted to nake that point, and | was trying
to do it through the witnesses. But M.
Frink will nake the point, and | think we can
nove on

CHAl RMOVAN MARTI N Ckay. Thank

you.

BY MR DEXTER

Q

The third itemthat Attorney Sheehan
mentioned for the reasons for the rate case
had to do, and maybe it was M. Sinek that
said it -- it was characterized as sonet hi ng
| i ke "problens with the decoupling
mechanism"™ Maybe | don't have that wording
exactly right. But do you recall M. Sheehan
saying that, that the third reason was sone
I ssues, | think he said with the cal cul ati on
of the decoupling nmechani snf?
(Sinek) | nust have m ssed when M. Sheehan
said that. But if he did, okay.

MR DEXTER: Ckay. Well, | don't
want to put a third witness up, but | think

it'"'s in M. Millen's testinony. And | can
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point to the page.

Let ne ask M. Sinek this question,
whi ch doesn't need to get into the substance
of that. |If | can point out that that was an
i ssue, | can ask hima question w thout
getting into the substance of the issue.

So there is a section in M.
Mul l en's testinony, starting at Page 210,
entitled, "Timng of Rate Case Filing," and
there's a discussion there about the
i nterplay between the year-end customer
adj ust mrent and t he Conpany's decoupling
mechani sm And what it says specifically is,
“In addition to those factors, there are
financial inpacts related to the
i mpl enent ati on of decoupling that have
negatively inpacted the Conpany."” And I
don't need to get into the substance of the
I ssue regarding the inplenentati on of
decoupling, but | wanted to ask M. Sinek
t hat decoupling --

BY MR DEXTER
Q The effects of decoupling are coll ected

t hrough the LDAC;, correct?
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(Si nek) Correct.
So that if there were a problemw th the
mechani sm of the decoupling nechani sm that
coul d be addressed in an LDAC proceedi ng
rather than a base rate proceedi ng; correct?
(Si nek) Correct.
M. Sinek, your tenporary rate testinony,
we're tal ki ng about what the Conpany earned
versus what they were allowed. And I'Il find

t he schedule in a mnute. |It's Roman Nuner al
I1-113. The last nunber in the bottom

ri ght-hand corner of that page is 6.06. And
| think you characterized that -- 6.86. And
I think you characteri zed that as what the
Conmpany was allowed to earn on rate base as a
result of the last rate order; is that right?

(Si nek) Which page?

Roman Nunmber 11-13. It's your cal cul ati on of
the tenporary rate deficiency -- or the
tenporary rate i ncrease request, | should
say.

(Wtness revi ews docunent.)
(Sinmek) Correct. To your question, yes.

Ckay. The order in DG 17-048 at Appendi x 1

{DG 19- 161} [Prehearing Conference] {01-10-20}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS PANEL: DAVID SIMEK AND HEATHER TEBBETTS]

has the allowed rate of return at

6. 80 percent rather than 6.86 percent. Can
you explain the difference between those two
nunber s?

(Si nek) Correct. Yes, the Conpany had used
t he actual debt rate that we're at now w th
t he approved 9.3 percent RCE that was
approved in 17-048.

And what capital structure was used?

(Si nek) The sane capital structure that was
approved in 17-048 of 50/50.

So you sinply updated it for |atest debt
costs.

(Si nek) Correct.

Ckay. Thank you.

MR DEXTER: That's all | have for
M. Sinek. Thanks.

CHAl RAOVAN MARTI N:  Ckay.

MR. DEXTER. And Ms. Tebbetts.

CHAl RWOVAN MARTI N: Thank you. We
have to go a little bit out of order here
because M. Kreis has not had an opportunity
to address Ms. Tebbetts.

MR KREIS: | have no questions for
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Ms. Tebbetts.

CHAI RAMOVAN MARTI N: Excel | ent.
Thank you.

MS. TEBBETTS: |If | may have the
opportunity to address M. Dexter's, excuse
me, question, | believe | have found the
answer, if you would like to address it now
versus later?

MR, DEXTER: | would be happy to
get an answer now.

CHAl RAWMOVAN MARTI N: Ckay. That
woul d be great.

MS. TEBBETTS: GCkay. Thank you.

| just want to pull the testinony
on that page. Excuse ne.

(Wtness revi ews docunent.)

M5. TEBBETTS: Ckay. As | | ook
back in what we put together for infornation
for this filing, noted on Line 5 of Bates
Vol unme I11-175, we note, "Since then, the
Conpany has spent $49.9 nillion on capital
i nvestments during cal endar year 2018." That
Is the anmount we've spent in 2018, which

I ncl uded grow h.
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| think the sentence reads
awkwardly, and it probably shoul d be revised,
because we spent $24.4 nmillion in the first
si x nmonths of 2019, which is the second half
of our test year, and that al so includes
growth. So what | provided for information
was 18 nonths of information, primarily to
provi de the view of what we've done since our
| ast rate case, essentially, although our
test year is a split test year fromJuly 2018
t hrough June of 2019. | hope that answers
your questi on.

MR DEXTER Can | ask a follow up
clarification on the 24.4 mllion?

CHAl RAOVAN MARTI N: You nmay.

MR. DEXTER: \What exact period is
the 24.4 mllion rel ated to?

MS. TEBBETTS: It is the first six
nont hs of 2019; so, January 1, 2019 through
June 30t h, 20109.

MR DEXTER: Ckay. Thanks. That's
hel pful. And | think that obviates the need
for the record request, fromny perspective,

anyway.
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CHAIl RAMOVAN MARTIN: Ckay. Great.

Conmi ssi oner Bail ey.

STATEMENTS/ QUESTI ONS BY COVM SSI ONERS:

BY CMSR. BAI LEY:

Q

>

I"msorry. | mssed that |ast colloquy, and
so | may be repeating the question. But it
| ooks to ne |like the testinony says that you
spent about 50 mllion total during cal endar
year 2018 and the first six nonths of 2019.
Is that right?
(Tebbetts) Yes, that's what the testinony
says.
I's that incorrect?
(Tebbetts) Yes.
So you spent, between 2018 and the first six
nmont hs of 2019, alnost $75 million in capital
I nvest ment ?

(Wtness revi ews docunent.)
(Tebbetts) Yes. That includes grow h.
Because the way | read it was you spent
49 mllion over 18 nonths, but for the test
year, the split test year that you have, you
counted 24 mllion of that.

(Tebbetts) | understand that is how the

62
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testinony reads. You're correct. But that
is not the information that I am | ooki ng at
here. To give an idea, our annual budget for
EnergyNorth is approxi mately $50 mlli on,

$40- to $50 nmillion. So these numbers are
reasonable wth regards to how we budget
annual ly for our conpany.

So then the test year should have $50 mllion
init ininvestnent. You spend $50 mllion
every year on capital investnments for the gas
conpany.

(Tebbetts) Not every year. It's just a
bal | park, $40- to $50 million --

Ckay.
(Tebbetts) -- as a ballpark. And yes, it
does. It's just that | provided 18 nont hs of

data in ny testinony. So, approximately --
we spent about half in the first six nonths
of the year. So that would be 24.4 mllion
plus, we'll say 25 or so, for the |ast six
nont hs of 2018. So about $50 million. [It's
approxi mate. | don't have the exact nunbers.
| apologize. | don't have the exact nunbers

in front of me for what we spent January 1,

{DG 19- 161} [Prehearing Conference] {01-10-20}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS PANEL: DAVID SIMEK AND HEATHER TEBBETTS]

>

2018 to July -- June 30th, 2018, which would
be that other half of the $49.9 mlli on.
Ckay. Do you know if the $50 mlIlion that
you spent in 2019 includes the investnment to
serve the Monadnock market pl ace?

(Tebbetts) So the $50 million that |'ve
noted, the 49.9 that you're referring to, is
for 2018.

No, that's not what I'mreferring to.
(Tebbetts) OCh, okay.

You said you spent 49.9 mllion in 2018 and

you t hink you spent about another $50 nmillion
in 2019.
(Tebbetts) Oh, okay. Yes, | understand. |

don't know the answer to that off the top of
my head. | just don't have the breakdown of
t he projects for 2019.

Do you know if any of the investnents in the
Monadnock marketplace is included in rate
base in this filing?

(Tebbetts) I do not know when it went -- |
don't knowif it's in service. And if it is
in service, | do not know when it went into

service. So if it did not go into service by
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June 30th, 2019, then it would not be in rate
base. | just don't know when it went into
service, if it did.
Ckay.
(Sinek) | can answer that question. Those
costs are currently sitting on a bal ance
sheet right now and are not included in this
rate case at all
Ckay. Thank you.

All right. | have a nunber of
questions. | went through the orders in
17-048 and searched for the phrase "next rate
case," and there were a nunber of itens that
wer e supposed to be included when you fil ed
your next rate case. And so | want to ask
you if those -- to show nme where those are in
the filing.

So did you provide a review of the
depreci ati on reserve i nbal ance?
(Sinek) That is currently ongoing as we
speak.
So, no.
(Sinmek) W addressed it in the filing that

it's currently ongoing --
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Ckay. Well -- okay.

(Sinek) And that we plan on providing an

update to this case once it's been concl uded.

When do you think it wll be concl uded?

(Si nek) Hopefully within the next couple

nmont hs.

So if you had filed your rate case based on

test year 2019 in April, it would have been

concl uded, and you coul d have i ncl uded that

in this case.

(Sinmek) well, the reserve inbal ance -- part

of the timng issue with this is because it's

outsourced to a consultant as well. So |

don't know if we would have had sim|l ar

timng issues if there was a different test

year or not.

Ckay. How nmuch of the i NATGAS i nvestnent is

included in rate base in this filing?

(Sinek) I think we have to take a record

request for that. | don't know that off the

top of nmy head, and | don't believe it's

i ncluded in any of the docunents here.
COW SSI ONER BAI LEY: Ckay. Can we

make a record request for that, Madam
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Chai r woman?
CHAl RMOVAN MARTI N: Yes. How nuch
of the --
COWM SSI ONER BAI LEY: How nuch of
t he i NATGAS investnent is included in rate
base in this filing.
BY CVSR. BAIl LEY:
Q Did you include or provide an updated
di scounted cash fl ow anal ysis regardi ng the
I NATGAS i nvestnent in this filing?
A (Sinek) | don't believe so.
Q Has | oad from new custoners i n Keene
I ncr eased?
A (Sinek) I would assune so. | don't have that

information in front of ne, but | would
assune it probably has.

Q Wul d that have been included in this filing,
t he revenue fromthat increased | oad?

A (Sinek) But the increased load, | guess I'm
t hi nking nore of what was related to the CNG
and that all is cost of gas. They already
were distribution custoners prior to --

Q Ckay.

A (Sinek) -- the case. So that woul dn't be
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i ncreased | oad necessarily for distribution
pur poses.
Ckay. Well, actually, I think I confl ated
two different ideas. There was an anal ysis
requi red about the anmount of | oad increase
that affected the DCF anal ysis for the Keene
I nvestnents, and then there's also the
question of whether you included revenue from
I ncreased sal es based on new custoners.
(Si nek) Ckay. Now I think that we're maybe
referring to what | believe we call the
"Phase 2" part of the investnent for Keene,
which is the LNG facility, which hasn't been
placed in service. W're still -- we haven't
even -- |I'mnot even sure if we found the
site that it's going to go to yet. So |
think we nmay be prenmature to have to provide
sone of that analysis. What we've actually
pl aced in service was t he CNG
All right. Let's nove on fromthat.

There was a list of information that was
supposed to be filed in the next rate case to
assi st the Comm ssion in evaluating Liberty's

decoupling. The anmount of revenue coll ected
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A
Q

69

or passed back through the nechani sm by year,
was that included?

(Si nek) That was included in our cost of gas
filing. I'mnot sure it's -- | don't believe
it was included in this case.

An account of any nmeasurabl e i npacts
decoupling had on Liberty's utility-sponsored
energy-efficiency prograns?

(Si nek) Yes, there was information filed on

t hat .

Whose testinony is that in?

(Sinek) | believe it was under M. Millen's.
Ckay. A detailed list of all efforts the
Conpany nade to pronote its own
energy-efficiency prograns and to pronote

ot her energy-efficiency neasures, such as

| obbying for stricter building and energy
codes?

(Sinek) Al that would be under M. Millen's
t esti nony.

An account of efforts taken to educate
bui | ders about energy efficiency?

(Si nrek) Same area.

A detailed list of neetings wwth state and
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| ocal officials and associations to pronote
energy efficiency? Al in M. Millen's?
(Sinek) Al in M. Miullen's, yes.
Cust oner feedback resulting from decoupling
as i nplenmented through the rate design?
(Sinek) M. Miullen's as well.
Any changes in the Conpany's credit rating?
(Sinek) | believe that's all also in M.
Mul | en' s.
Ckay. Thank you.

There was a -- in the Order for
Clarification, there was a direction or
requi renment that you explain how each piece
of software i s assigned an average service
life regarding depreciation. D d you do
t hat ?
(Si nek) Yes.
And whose testinony is that in? Do you know?
(Sinek) The software life, it's going to be
found in a few different areas. But it nost
likely will be described in our depreciation
consul tant's feedback when we receive -- when
we do the update to the filing with that

i nformati on.

70
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Soit's not inthe filing yet?

(Sinek) well, we have referenced there wll
be places that we are using the life for the
software between the three, five and ten
years. But as far as -- and the process that
we use for that was how we worked with
operations and different fol ks who actually
cane up with what the correct life should be
bet ween the three-, five- and ten-year
bucket. That is the case. Then we gave that
f eedback to the consultant for his analysis
on the reserve bal ance, and then he's

addr essi ng that.

So is he going to explain how each pi ece of
software i s assigned an average service life?
(Sinek) W can provide that to you. | don't
know i f he's going to go through each piece,
no, but we have that infornmation.

Ckay. Well, that was a requirenent in the
clarification order for the next rate case.
(Si nek) Ckay.

How nuch did this software upgrade to

I mpl enent decoupling actually end up costing?

Anybody know?
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(Sinek) | don't know that off the top of ny
head.

Was it nore than $50, 0007

(Sinek) | believe it was.

Are those costs included in the rate case,

t hose additional costs?

(Sinek) I'mnot sure.

Ckay. Did you cal cul ate your return, your
rate of return at the end of 2019 year-end?
(Si nek) Yes.

What was the cal cul ation at year-end?
(Sinek) I don't have that in front of ne. |

don't know.

Was it higher or lower than --
(Sinmek) Unfortunately, I'mnot aware. It's
part of a filing requirenent that we need to

do with the Conmi ssion, and | just don't have
that in front of me. Actually, we may not --
now that | -- | take that back. W probably
haven't cal cul ated that just yet because |
don't believe that filing is due for another
nont h.

It probably isn"t. But | would think that

woul d be interesting information for the
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Conpany to have.

A (Sinek) Well, | can only talk fromthe

perspective of how we do it in the Regul atory
Departnent. |'msure that nost likely the
accounting group is well aware of where it's
at .
COW SSI ONER BAI LEY: Ckay. Al
right. That's all | have. Thank you.
CHAI RAMOVAN MARTI N: Thank you.
M. G aino.
COW SSI ONER G Al MO | have what |
think are two questi ons.
STATEMENTS/ QUESTI ONS BY COWM SSI ONERS:
BY CVSR. 4d Al MO,
Q The decoupling software that Conm ssioner
Bai |l ey just tal ked about, ny understandi ng
was the decoupling went into effect

Novenber 2018.

A (Si nek) Correct.

Q And so now |I' m struggling how t hat woul dn't

find its way into the test year.

A. (Sinek) well, if the test year -- the work --

| just don't know because it depends how t he

cost actually hit on the P & L and what
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nmont hs the work was done and all that.
Ckay. So that was ny one question. Here's
nmy second question: Attorney Sheehan
suggested in our earlier colloquy that this
is the result -- or the Conpany's seeking an
expedited tinme frame for the rate case
because t hi ngs changed.

So if you did everything you did in
cal cul ating the under-collection with the
split-year test year, do you have any idea
how t hat cal cul ati on would | ook with just the
2019 test year?
(Sinek) | don't have that infornation yet,
no.
Back of the envel ope, did things inprove for
t he Conpany by adding the | ast six nonths of
November -- the last six nonths of 20197
(Sinek) No. | would assune that just by
addi ng nore capital into the system over a
| onger period of tinme, that our return on
equity would just continue to slide down.
But that's the back-of-the-envel ope t hought
process, | guess.

Ckay. So your gut tells you that if you
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change the test year froma split 2018 to
2019 to just 2019, that the position -- that
t he Conpany woul d | ook even worse than --
(Si nek) Correct.
Ckay.
(Sinek) And one thing | do want to point out.
We were asked earlier what the current equity
rate was for the test year, and it's at
5.86 percent. That was a record request we
were going to take, but we were able to cone
up with that information. So, again, the
Conpany has an approved equity of 9.3
percent, but during the test year it earned
5. 86 percent.
Fi ve point eight six?
(Si nek) Correct.
And earlier you said 6.86. |Is that --
(Sinek) No, | said | didn't have that
informati on and we were going to take a
record request for it.
Ckay. That's ny questions. Thank you.
(Si nek) You're wel cone

CHAI RWOVAN MARTI N: M . Sheehan,

any foll ow up?

75
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(M. Sheehan and M. Millen confer.)
MR. SHEEHAN: Not hi ng further.
Thank you.
MR DEXTER: May | raise an
I ssue - -
CHAl RMOVAN MARTI N:  You may.
MR DEXTER: -- before M. Sinek
| eaves the stand? | know cal cul ations on the

stand can be difficult. And you had made a
record request for the calculated return on
equity. | would recommend that the Bench
keep the record request in place so that we
can see the calculation that arrives at the
5.86 percent. |I'mnot able to do it off the
top of ny head, and I don't think M. Frink
is either. So | would just |like to see
the -- I'd like to have the backup into the
record, please.
(Comm ssioners confer off the record.)

CHAl RAWOVAN MARTIN: I f there's no
objection to that, I think we would like to
have t hat.

MR SHEEHAN. That's fine. That's

a fairly sinple cal cul ati on.
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CHAl RWOVAN MARTI N: Thank you. I
guess the discussion here is whether nowis a
good tine to take a break -- and |I'm seeing a
nod in front of me -- and whether it should
be a 10-m nute break or whether we'd like to
break for lunch at this point. Any
pr ef erence?

MR KREIS: Ten-m nute break. Kind
of depends how you see this going from here.
We certainly, nmeaning the OCA, would
certainly |like to nake sone argunent,
particul arly about the Conpany's
m sinterpretation of the neaning of the words
In the statute.

CHAl RWOVAN MARTIN:  And M. Dexter,
how | ong do you think you' ve got?

MR DEXTER: Well, | have a simlar
argunent, as | understood the OCA was goi ng

to go next and we would go after that. And

in addition, | want to put M. Frink on to
di scuss elenents of the proposed filing as
conpared to the last filing and things al ong

those lines. So | think nmy whole

presentati on woul d probably take about an
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hour .
CHAl RAMOVAN MARTIN: O f the record.
(Di scussion off the record.)

CHAl RWOVAN MARTI N Ckay. W'l
take a 10-minute break and then see where we
get to.

(Brief recess was taken at 11:38 a.m,
and the hearing resuned at 11:54 a.m)

CHAl RWOVAN MARTI N Ckay. Take
your seats. W're back on the record. And
if you're all set, we will proceed with M.
Kreis.

MR KREI'S: Thank you, Madam
Chairperson. | don't have any witnesses to
call. But | am happy to do now what ever
woul d be hel pful to you. 1'd be happy to |ay

out ny argument about what | think you ought
to do today with respect to this issue, or
|'d be happy to just wait and hear what M.
Frink's testinony is going to be. Totally

your pl easure.

CHAl RWOVAN MARTIN: | think we'l
t ake your argunent -- sounds |like you don't
have evi dence on this issue -- and nove
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forward

MR KREIS: Correct. So |I'lIl do
this: Let ne just say, first, that |
di sagree rather enphatically with the way the
Conpany interprets the plain neaning of the
rel evant | anguage from RSA 378:7. The
statute says the Comm ssion, quote, Shall be
under no obligation to investigate any rate
matter which it has investigated within a
period of two years, but nay do so within
said period at its discretion. So |
basically see three issues here. The first
is: |Is the Conpany asking the Conm ssion to
I nvestigate rates wwthin a two-year period?
And the answer is yes. And it's intuitively
obvious. W're sitting here in the
Commi ssion's hearing room conducting a
prehearing conference on January 10th, 2020.
That is less than two years after May 1st,
2018, which was the effective date of the
Commi ssion's previous order resol ving Docket
17-178 [sic]. That was Order 26,122 issued
on April 27th of 2018.

The next question would be: |Is
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there a reason for the Comm ssion to exercise
its discretion to entertain a rate case
w thin that two-year wi ndow? And the answer
to that question is no.

And then the third question is:
Even if the Comm ssion [discretion] would
lead it to require the Conpany to waive the
two years, are the current rates
confiscatory, which, in effect, would anount
to a deternmination that that provision of RSA
378:7 and its discretionary authority
conferred on the Comm ssion is
unconstitutional? And | think the answer to
that is no.

There are al nost no New Hanpshire
Suprene Court cases on point, and the
Commi ssion is not bound by its own precedent.
So any old PUC decisions or inferences you
can draw about any Conmmi ssion failures in
ot her cases to invoke RSA 378:7 and the
di scretionary authority are irrel evant.

Both the Petition and the Order of
Notice in this case reference a rate

effective date of February 1st, 2020. So |I'm
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really confused about why the Conpany's
menor andum refers to a date of Novenber of
this year as the relevant date for conputing
t he two-year period. It's fundanental under
RSA 378:29 that at the end of a rate case,
t he revenue increase is reconcil ed backwards
to the beginning of the rate case. The
potential rate shock of doing otherwi se is
t he whol e reason we bother with tenporary
rates. The dicta referenced by the Conpany
in its menorandum notw t hstandi ng, the
statute doesn't tal k about the tinme between
rate increases; it tal ks about investigations
within a two-year peri od.

The i ssues invol ving your
di scretion and the possibility of
confiscatory rates are interrelated. The
reality is that, to the extent this conpany
Is unable to make its allowed rate of return
the fault lies with utility managenent and
not the PUC. The Conm ssion should use its
discretion to send this utility a message
that it needs to tighten up its ship. Two

years ago, the plan was to assure a steady
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fl ow of revenue to sharehol ders by nore than
doubling the Conpany's rate base via buil ding
the Granite Bridge Project. But as of now,
Granite Bridge is in the fridge, which is to
say, the project has faced nassi ve opposition
fromall of the intervenors in that docket,
as well as Staff, and thus, the whol e thing
is on hold at the Conpany's request. So | ast
ti me when you made your rate decision in the
spring of 2018, the Conpany was pl anni ng on
having a hearing on Granite Bridge Project by
t he end of 2018, and we would be well on our
way to the path for that nassive increase in
t he Conpany's rate base. That woul d change

t he financial picture of the Conpany pretty
significantly.

The real reason that we are here so
soon, and here I'mrelying on the testinony
that M. Sinek gave, is that the Conpany
didn't like a determ nation that you nade at
Pages 9 and 10 of the Comm ssion's order in
17-048. And that issue had to do with how
you -- what custoner count you applied to the

Conpany's revenue requirenent. At the urging
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of your Staff, not the OCA, the Conm ssion
deci ded to use end-of-year custonmer counts.
And of course this is a conpany whose
custonmer count is growing, so it nakes a
difference to the conpany. They didn't |ike
that, and they didn't like it fromthe
get-go, and that is what pronpted themto
cone back here so soon. | don't begrudge the
Conmpany the right to disagree with or dislike
or ask you to do sonething different this
time around. But what I'mtelling you,
because it's relevant to whet her you exercise
your discretion to waive that two-year
stay-out period, is that this is very simlar
to the scenario in Appeal of Gas Service,
where the Conpany is effectively filing kind
of a rehearing notion about the last rate
case. And that is a conpelling argunent for
you to exercise your discretion and not hear
the current rate case so quickly.

The Appeal of Gas Service Conpany
case was argued at a tine, as | pointed out
earlier, when interest rates were rising

literally by the mnute, as far as | could
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tell. And so the Suprene Court's perspective
on when rates becone confiscatory and how

qui ckly they becone confiscatory between rate
cases woul d have been drastically different
in 1981 than it would be here in 2020. And
for that reason, | think the actual result in
t he Appeal of Gas Service is sonething that
can be readily distinguished fromthe
situation here.

So, despite what this and every
utility would have you believe, as
Conmm ssi oner Bailey cogently pointed out, the
standard here does not guarantee what ever
rate of return is deened to be just and
reasonable. The constitution sinply requires
t he Comm ssion to provide utilities with a
reasonabl e opportunity to nake that return
Thi s conpany has had such an opportunity, and
| think it squandered that opportunity.
That's why the Conpany's nenorandumis all
about dates and precedents that aren't
bi ndi ng, because a | ook at the facts makes
this a textbook case for you to exercise your

di scretion not to hear a rate case wwthin two
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years.

As for what the Comm ssion shoul d
do, | think the right answer is to instruct
EnergyNorth Natural Gas to refile its rate
case using a cal endar 2019 test year, because
as everybody in this room knows, the
Conmmi ssioners, the Staff, the Conpany,
certainly us, using a test year that is a
bl end of two cal endar years nakes this whol e
undertaki ng vastly nore onerous, conplicated,
and draining of the limted resources that
the O fice of the Consuner Advocate has, and
certainly the Conmm ssion has.

So, instructing the Conpany to file
a new rate case using a cal endar 2019 test
year is the best path to an efficient and
reasoned determ nation of just and reasonabl e
rates, as opposed to using a junble arising
out of a test year that doesn't coincide wth
the calendar. That's what | have to say.

CHAI RAMOVAN MARTI N: Thank you.

M. Dexter.

MR. DEXTER: Thank you,

Conmm ssioners, for the opportunity to address
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this question. | agree, | think, wth
everything the OCA said, including his
ulti mate recomendation. But | have to go
t hrough it step-by-step, so | wll.
| also went back to the statute
that the OCA read -- or that the Consuner
Advocate read into the record, and | think
there were four words that are key in the
statute. The first is "rate matter." |
don't think there's any dispute that the rate
matter before the Conmm ssion here, gas
distribution rates, is the sane rate matter
t hat was before the Comm ssion in 17-048.
Secondly, "investigate." \Wat does
that nmean? 1In the Staff's view, the
I nvesti gati on begins when a case is filed.
This case was filed on Novenber 27th, 2019.
And "a period of two years," what
does that nean? WlIlIl, two years ago was
Novenber 27th, 2017. And if you go back and
| ook at what was happeni ng on Novenber 27th,
2017, there was a |l ot going on. On
Novenber 30th, three days |later, the OCA and

the Staff filed testinony, a conbination of,

86
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I think, eleven -- no, nine wtnesses on
Novenber 30th, 2017 in the Conpany's | ast
di stribution case. D scovery followed that
testinony. Rebuttal testinony foll owed that
testinony. Liberty Uilities, on
January 25th, 2018, filed rebuttal testinony
of, looks like five or six or seven different

W t nesses. After that cane sone settl enent
talks and a settlenent that was filed between
t he Conpany and the OCA. That canme in |late
February or early March of 2018. And after
t hat cane heari ngs because the Conm ssion did
not adopt the settlenent, but instead tried
the case on the underlying record. Those
heari ngs spanned a coupl e weeks in March.
Took seven or eight days: MVar ch 6t h,
March 14th, March 21st, March 22nd, March
23rd, March 26th, March 27th. It's hard to
argue that that's not an investigation. So
that's what was goi ng on about two years ago.
The case concl uded, so we thought,
with an order on April 27th, 2018. And then
there was a rehearing. And the rehearing was

not sinple. It was conplicated. It took
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significant tine and resources and resulted
in several orders, two nore hearings, and a
significant rate change, effective

November 1st, 2018. That was based on the
record of the rehearing.

The date of Novenber 1st, 2018 is
al so significant because that was the date on
whi ch the Conpany's decoupling nechani smt hat
was approved back in April was inplenented,
the real -ti ne decoupling nechanism And then
a year later, the first annual adjustnment
under the decoupling mechani smtook effect;
so that's Novenber 1st, 20109.

So in the Staff's view, one could
reasonably argue that the Comm ssion has done
not hi ng but investigate the distribution
rates over the last two years. And to
suggest that an investigation hasn't been
goi ng on doesn't nmake any sense to the Staff.
So we believe the issue is clear that you
have the discretion to investigate.

The parties have nentioned the case
i nvol vi ng EnergyNorth's predecessor, Appeal

of Gas Service, back from 1981, as to whet her
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or not that case applies. And the decision
Is short. And what it concludes is that the
Commi ssion's decision exercising its
di scretion -- well, let nme back up a little
bit.

This case involved a rate case that
was filed on June 1st -- I'msorry --
June 1st, 1979, and an order was issued on
February 21st, 1980. And then six nonths
| ater, on August 1st, 1980, Gas Service filed
anot her rate case, and that was the case that
was at issue in the Suprene Court case. So
when the Suprene Court issued its decision,
It was June 26, 1981. And the Court ordered
that it was tinme for the PUC to entertain the
rate case. And at the date of that decision,
16 nont hs had passed since the | ast rate case
had ended. In other words, the order was
I ssued February 21st, 1980. Si xteen nonths
| ater, on June 26, 1981, the Suprenme Court
i ssued a deci sion saying that the case is
remanded to the PUC for a hearing and the
t aki ng of additional evidence, which, again,

to me is what constitutes the investigation.
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If we were to go 16 nonths fromthe date of
t he Conm ssion's order on rehearing, which
was Novenber 2018, that would take us to
about March 1st, 2020, which would allow the
Conmpany to file its rate case using a
cal endar-year test year, which Staff, |ike
the OCA, supports as a sinpler way to process
a rate case.

So having said all that, it's ny
way of saying that | believe that the
Comm ssion is in a position to exercise its
di scretion. The two years has not passed
since it last investigated Liberty's base
distribution rates. So the question is,
then: Should you exercise your discretion?
And ny readi ng of the EnergyNorth predecessor
case, the Appeal of Gas Service, Inc., was
that the Suprene Court decided that the
current rates were confiscatory. And so |
want to address that, but | want to do that
t hrough a witness, which | will get to in a
m nut e.

| agree with the Consuner Advocate

that regqulatory lag was a significantly
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greater issue in 1980. Not only were
interest rates rising, rates of return on
equity were significantly higher than they
are right now. In fact, in the EnergyNorth
case that was decided in 1980, the return on
equity allowed was 14 percent. There were
nore limted pipeline supply options in New
Engl and in 1980, and therefore growh
opportunities were limted. And inflation
was double digit at the tine in the 1980-1981
period, in the 11 percent range. So there
were significant pressures on cost increases
back in that time period and limted
opportunities for growmh. So |I believe the
EnergyNort h predecessor Gas Service, Inc.
case is distinguishable on the facts fromthe
Conpany's current situation.

| have a nunber of questions |I'd
li ke to ask M. Frink which will address sone
of the things that were brought up this
norning, in terms of what's in the current
case versus what was required to be in the
current case, as well as sone things that

Staff believes were not included in the
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cal cul ations of return on rate base and
return on equity that the Conpany's w tnesses
tal ked about this norning. So | would ask at
this tinme that M. Frink be allowed to take
t he stand.

CHAI RNOVAN MARTI N: Pl ease take the
stand, M. Frink.
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(VHEREUPQN, STEPHEN P. FRI NK was duly
sworn and cauti oned by the Court
Reporter.)
STEPHEN P. FRI NK, SWORN

DI RECT EXAM NATI ON

BY MR DEXTER

Q

Woul d you pl ease state your name and position
with the Conm ssion, please.

My name's Stephen Frink, and I'mthe Director
of the Gas & Water Divi sion.

M. Frink, were you involved in DG 17-048,
the Conpany's rate case that was filed in
20177

Yes, | was.

And have you been able to conduct a
prelimnary review of the case that's at

i ssue in this docket, 19-161?

I have done a prelimnary, very limted

revi ew, yes.

Do you have concerns about the current rate
filing?

| do have a major concern, in that there were
a nunber of issues raised in Liberty' s |ast

rate proceeding, 17-048, and in other Liberty
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proceedi ngs as well, that should have been
addressed in this rate filing and was not.
That last rate case was fully litigated, with
t he exception of return on equity. And those
adj ustnents that the Comm ssion required to
set just and reasonable rates were
precedent-setting. And so those adjustnents
shoul d have been made goi ng forward, should
have been part of the Liberty rate filing,
and they're not.

So before we get into those specific

adj ustments, there was sone discussion this
nor ni ng about the Conpany's actual earned
return on rate base being in the | ow

5 percent range and their actual return on
equity being the high of 5 percent range.
The adjustnents that you're tal king about,
woul d they affect those nunbers?

Yes, they woul d.

Ckay. So why don't we go forward. And

pl ease indicate, if you would, one by one,

t he adjustnents that you believe shoul d have
been included in the Conpany's rate request

in this case, based on the Conpany's case
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fromlast year, as well as sone things you
m ght have | earned fromthe pending electric
case, which is Liberty's sister conpany,
Granite State Electric.
Right. So | did sonething simlar to what
Conmm ssioner Bailey did. | went through the
order, the last rate order, 26,122. And on
the first issue, that ruling was -- the
Conmmi ssioners nade a ruling on year-end
custonmer count versus average custoner count.
And quoting fromthe order on Page 10, quote,
Many aspects of the revenue deficiency
calculation in this case have been updated to
refl ect known and neasurabl e changes duri ng
and beyond the test year. Staff's adjustnent
better matches plant investnents with the
revenues realized fromthose i nvestnents and
t herefore produces a nore accurate picture of
Li berty's revenues in the period when rates
will be in effect, end quote.

In that order, the Conm ssion added
$929, 000 -- $929,551 to test-year revenues to
account for custoner growh. That's a pretty

significant adjustnment. In this current
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filing, Liberty has testified that it adds
approximately two to three percent to its
cust oner base each year. So, despite the
conti nued custoner growh and t he Conmm ssi on
ruling, Liberty failed to nake that
adjustnment. So that has a bearing on the
revenue deficiency that's been cal cul ated by
Li berty in this rate filing.

M. Frink, have you quantified what that

adj ustment would be in this case?

| have not.

Ckay. And then on Page 11 of Order 26, 122,

t he Conm ssioners made a ruling regarding
vacanci es. Quote, Vacancies are a fact of
doi ng busi ness and shoul d be accounted for
when cal cul ating a payroll figure for

rat emaki ng purses, end quote.

So as pointed out, the Ganite rate filing --
Granite, Liberty or affiliate conpanies --
Granite State Electric.

Ganite State Electric, yes. And they're
currently before you in a rate case. That
woul d be Docket DE 19-064. And recently,

Staff put in testinony based on our review
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Now, the Granite and Electric [sic] are
two New Hanmpshire utilities, sister
utilities. They share facilities. They
share enpl oyees. They share many costs.
EnergyNorth is the bigger of the two; 70
percent of shared costs go to EnergyNorth
versus 30 percent to the electric conpany.

So in this instance, too, the Granite
rate case has a test year ending 12 nonths,
12/ 31/18; the EnergyNorth rate filing has a
test year ending 6/30/19. So there's an
overlap in test year of six nonths, the sane
nonths. And they're shared costs, shared
enpl oyees. So sone of the findings in
Granite would be indicative of what you m ght
expect to find in the Liberty rate filing.

So, regarding vacancies specifically, in
the | ast EnergyNorth rate order, where the
Conmm ssion said you need to account for
vacanci es, there were only 3.5 vacancies for
EnergyNorth in the test year out of over 300
enpl oyees.

Vell, in the Ganite rate case, there

were 37 vacanci es. And sone of those are
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shared, sone are specific to Ganite. So
Staff recommended an adj ustnment reducing the
payroll by $592,565. A $600, 000 adj ust nent
reduction in expenses is a pretty significant
adjustnent. | would expect it to be simlar
or higher for EnergyNorth, given they have
nore enpl oyees and nore of the shared costs,
but --

And it's your understanding that in the
filing before us, in 19-161, there is no
reduction in payroll expense to account for
vacancies; is that right?

That's correct. | found no adjustnents there
for vacanci es.

And then in 26,122, on Page 12, the
Commi ssion rules on, instead of base pay, the
Comm ssion noted the anpunt of earnings tied
t o earni ngs-based incentives were quite
smal |, but stated on Page 12, quote, If the
percent age of conpensati on based on net
earni ngs or stock price are higher -- were
hi gher, we would take a harder | ook at the
anmounts to be included.

In the | ast rate case, Liberty
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(EnergyNorth) rate case, the incentive pay
was about 50, 000 that we were tal king about.
In the Ganite rate case, Staff identified
$532, 455 of incentive paid tied to

ear ni ngs- based i ncentives and recommended
Granite's revenue requirenent be adjusted

accordingly. Again, the shared costs goes

70 percent to EnergyNorth. | would expect a
simlar adjustnment in the -- for EnergyNorth.
Again, | haven't done the investigation yet.

But the Conmm ssion, in setting just and
reasonabl e rates, said they were going to
|l ook at that if it was significant. Cearly,
It was significant to G anite. And | would
have expected Liberty to have addressed t hat
in the filing. They did not.

On Page 13 of Order 26,122, the
Comm ssion rul ed on severance pay, and |
quot e, Ratepayers shoul d not bear severance
costs related to enpl oyees who resigned to
avoi d being fired.

In the Ganite rate case before the
Comm ssion, Staff reduced severance costs by

$26, 324. Again, that's probably 30 percent
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of the severance costs, assum ng that
enpl oyee was a shared enpl oyee. That
enpl oyee coul d have been, or enployees coul d
have been fired or let go in the first half
of 2018. But it could have been a second
hal f. There could have been ot her severance
paynents in the preceding six nonths that |I'm
not aware of that wasn't in Liberty's filing.
MR DEXTER: And | just want to
interject and say I'mthe attorney on the
electric rate case, and there is sone

| at e- breaking information recently filed by

t he Conpany on severance costs. | believe
that nunber -- | believe Staff's
reconmendation will go down slightly in the

el ectric case, sonething M. Frink wouldn't

be famliar wth.

BY MR DEXTER

Q

But the point is, M. Frink, that the

Conmm ssion rul ed on severance pay in the gas
rate case last time around. And this tine

t he Conpany made no adjustnent for severance
pay; correct?

That is correct.
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Ckay.

Movi ng on, the Conmm ssion ruled on the
anortization of depreciation reservice
deficiency on Page 18, quote, Direct the
Conpany to prepare and present in its next
rate case a review of the reserve inbal ance,
a thorough expl anation of the cause of any

I mbal ance, and a proposal for anortizing the
reserve i nbal ance.

The Conpany in this filing, the current
filing, states that this review has not yet
been conpl eted and expects to provide that
during the course of the proceeding.

In the | ast rate case, the Conpany and
t he Conm ssi on approved a depreciation
reserve. It was a deficiency of 12.4 mllion
t hat was being returned to ratepayers --
bei ng recovered fromratepayers over siXx
years. The depreciation, the reserve prior
to that in the |last study had been a $12.4
mllion surplus that was being returned over
12 years. So that's a $2.6 nmillion swing in
annual expenses based on the depreciation

reserve and the anorti zation of that reserve.
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That coul d have a huge inpact on the
Conpany's earnings. They were required to do
that as part of this filing, and it should be
part of this filing, and it wasn't.

And there's no way for you as a Staff nenber
to quantify the inmpact of that m ssing
adjustnment at this time, correct, because the
study hasn't been done?

Right. Wthout that information, it's

i npossi ble to say what the revenue defi ci ency
Is as of 6/30/19.

The Comm ssion, in Oder 26,122,
addressed the i NATGAS i ssues, ruled on it.

On Page 31, | quote, "Full exclusion of the
cost of the facility would be justified under
a strict prudence exam nation, end quote.

But the Conmi ssioners noted that the
facility had the potential to provi de net
benefits to custonmers in the future and
therefore didn't exclude the full recovery.

The Conmmi ssioners did say, on Page 32,
and | quote, W will re-evaluate this
i nvestment in Liberty's next rate case, end

quote. The Conm ssion adjustnent in the | ast
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rate case was to reduce the revenue
requi rement by $400, 000.

Despite the Conm ssion's stated
intention to re-evaluate the i NATGAS
investnment in Liberty's next rate case,

Li berty did not address this issue in the
filing.

Now, M. Frink, before you | eave i NATGAS,

t here were some questions fromthe Bench

t oday about whether or not the investnent in
the i NATGAS facility is in rate base in the
pendi ng case, 19-161. In your view, do you
believe it's included in the proposed rate
base?

It is included in the proposed rate base.

The way we handl e t he disall owance -- the
Commi ssi oners handl ed the disall owance in the
| ast rate order was to | eave those, the ful
$5 mlIlion, maybe a little nore, of rate base
for i NATGAS in rate base and to adjust the
revenue requirenents after the fact. So the
$5 mllion is in there. They didn't want the
Conmpany having to wite that off until |

| ooked at it further down the road to see if
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in fact it does benefit custoners. That was
an i ssue that was going to be addressed in
this -- in Liberty's next rate filing.
So in other words, the facility was booked to
pl ant several years ago because it's in
servi ce.
Yes.
And in order for it not to be in rate base in
t he proposed case, there would have to be a
specific adjustnent taking it out of the
pl ant; correct?
That is correct.
And did you find such an adj ustnment?
No, there is no adjustnent for that.
Ckay.
Cetting back to -- oh, let nme just finish
i NAT.

Ckay. So then, also in Order 26,122,
t he Comm ssi on addressed the consolidation of
the Keene rates with the EnergyNorth rates
and approved consolidation. |In that order,
t he Comm ssion required a Keene-specific cost
of gas which was to include production costs.

Li berty has -- in Liberty's | ast Keene
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sumer -- in DG 19-068, which is Liberty's
filing for the Keene Summer Cost of Gas,

Li berty sought to recover production costs.
They weren't allowed to recover production
costs. W were instructed to sit down, the
OCA, Staff and the Conmpany, and to | ook at
that issue and see if production costs were
in the delivery rates that were approved in
17-048. Production costs were in the
delivery rates that are currently being
charged. And the Conpany, the OCA and Staff,
agreed that in this rate case they would
renove those costs fromthe delivery rates
and recover them through the Keene cost of
gas rates. They did nmake an adjustnment in
this filing, but it consists of one sentence.
It says we nade an adjustnent to renove Keene
production costs of 180,679. And they

provi ded a proposed tariff for permanent
rates that i1ncludes one sentence regarding

t he Keene cost of gas, which says, to permt
t he Conpany to charge its customers in the
Keene Division with the cost of gas purchased

or produced.
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To avoid a double recovery of Keene
production costs, and to reduce or elimnate
subsidies to the Keene custoners, or
non- Keene custoners, the issue needs to be
addressed in detail. And the proposed tariff
shoul d be explicit on what costs, production
costs are recovered through the Keene cost of
gas.

So in this instance, the Conpany nade the
adjustnment as directed. But you feel there's
insufficient detail to describe the $180, 000,
as to whether or not those represent all of
Keene production costs; is that right?
That's correct.

Ckay.

It is also worth noting that the Conpany's
filing does not update the indirect costs,
gas costs recovered through the EnergyNorth
cost of gas rates, even though the Conpany
perfornmed both a narginal and functional cost
st udy.

The indirect gas costs were inpl enented
back when the Conpany -- when the Conmi ssion

unbundl ed r at es. So custoners can take
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transportation service. Custoners taking
transportation-only service pay to have their
gas delivered by EnergyNorth. They purchase
the gas, they bring it up to Liberty North's
[sic] system and they -- Liberty North [sic]
delivers it to their site. There are peaking
pl ants and other facilities that are specific
to providing supply. |If they didn't exist,
the delivery -- the transportati on custoner
woul d still get their gas. Those need to be
identified and renoved fromthe delivery
rates and reflected in the cost of gas rates.
That is what is -- that should be done in
each rate case. Those are set at the tine.
As you can expect, there are changes in the
peaki ng plants, changes in the property taxes
associated with that, the return from each
rate case. There's nmai ntenance that's been
done, new plant added. There are enpl oyees
that work -- that go out and purchase gas
supplies, that run those plants. That shoul d
not be getting charged to transportation

cust oners.

When was the last tine the indirect gas costs
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wer e updat ed?

Prior to Liberty's acquisition of

Ener gyNor t h.

So it hasn't been addressed in any of the
rate cases that Liberty has filed since the
acquisition; is that right?

Right. There's the two full rate cases since
the acquisition and the current one, and

t hose costs have not been adj ust ed.

So, M. Frink, you' ve listed six or seven or
ei ght adjustnents that you believe should
have been nade to the Conpany's proposed
revenue deficiency, based on the order in the
| ast case. Several of those were
significant, weren't they?

Yes, they were.

Which are the ones that are the nost

signi ficant noney-w se?

Well, the revenue adjustnment for the year-end
custoner count was close to a mllion
dollars. That would have been the biggest.
Actually, | take that back. The change in
the anorti zation of the depreciation was a

$2.6 mllion swing. So that would have had a
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very significant inpact on rates, | would say
a mllion dollars. And then -- well
vacanci es weren't a big nunber in the | ast
rate case. It obviously was a big nunmber in
the Granite rate case that's currently before
the Conm ssion, and that's likely to be a
very | arge nunber, sonething north of

$600, 000 woul d be ny guess, just based on ny
reading of the Granite testinony, Staff

t esti nony.

Wul d you expect the i NATGAS i ssue to be
significant?

At this point | can't really say because
there's nothing in the filing to tell us how
much revenue the i NATGAS is generating. The
concern back in the last rate case was, one,

t hey spent doubl e, nore than doubl e what they
were planning to spend on that investment
when they nade that investnent; and then two,
they weren't really getting any revenue from
it. So there's the issue of should any of
that be in rate base. |If they're getting a
sufficient return now fromi NATGAS, if

they're getting the revenues that they were
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anticipating when they first entered that,
that m ght actually justify recovery of sone
or all of the -- a return on sone or all of
the rate base on i NATGAS

Was it significant in the | ast case?

Yes, 400,000 after -- to the revenue

requi renent after return on rate base was a
signi fi cant nunber.

And the i NATGAS i ssue and the depreciation
reserve issue were called out specifically in
t he Comm ssion's order in 17-048 as sonet hi ng
t he Conpany -- that would be investigated in
their next case; correct?

Yes.

And you didn't -- just to nake this point
clear, you didn't find anything in this
current case that addressed those two issues?

Yes, that is right.

Ckay. | know you have sone comments you want
to make on decoupling as well, and as well as
the -- well, on decoupling. But | wondered

if you'd sumup those itens that have a
direct -- all of those itens that you're

tal ki ng about have a direct inpact on the
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Conpany's revenue deficiency cal cul ati on;
correct?

Yes, it would. Yes, it does.

So you had sone comments to nake on the
Conpany' s response to the decoupling order,
so pl ease go ahead with that now.

Ckay. And again, Comm ssioner Bailey has

al ready touched on this, that in

Order 26, 122, decoupling, the Conmm ssion
required Liberty to report on seven specific
areas in its next rate case to assist in
eval uati ng decoupling. And I'lIl quote from
t hat order on Page 46: The above list is not
I ntended to be exhaustive. In short, we
requi re the Conpany to denonstrate that
decoupl i ng has all owed the Conpany to remain
an effective chanpion of energy efficiency
and has unl ocked its ability to

ent husi astically support energy efficiency
policy goals.

And the Conpany did nake an attenpt to
address those requirenents in the testinony
of M. Millen; correct?

It did.
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Dd M. Millen make the statenent that
recovery of sonme of the -- reporting back on
sone of those issues was prenature?

He did in his testinony on Bates Page Vol une
I1-208. It says, quote, It is premature at
this tine to determ ne any reasonabl e [si C]

I mpacts that the exi stence of decoupling has
had on the Conpany's energy-efficiency

pr ogr ans.

And then there's also testinmony on
Page 215, and | quote, In terns of any
measur abl e i npacts of decoupling has had on
the results of the Conpany's sponsored
energy-efficiency prograns, the 2019 program
is not yet finished, and the conpil ation of
final results will not be conpleted unti
early 2020.

Staff agrees that you can't draw a
conclusion until you have the results. And a
filing that uses a 2019 test year would
enabl e t he Conpany to have those results and
provi de that eval uation.

Because the energy-efficiency inplenentation

year isn't done yet, or wasn't done yet. It
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just conpleted 12/31/19, and the filing was
made before that.

Yes.

So you were here this norning, and | think
you read M. -- or the Conpany's filing on

t he issue, that there were three reasons that
were given for the Conpany filing earlier
than they had indicated in the | ast case.

And those were: Capital investnents,
property taxes and the financial inpacts
related to decoupling --

Actually, if | may interrupt?

Sur e.

| had one nore itemthat | wanted to bring up
as not having been addressed in their filing.
Ckay.

So in DG 15-362, the Pel ham Expansi on, the
Conmm ssion issued an order, Order 25,987,
that required -- there was a settl enent that
required a risk-sharing nechanismthat had to
be performed in the next rate filing -- well,
any rate filings within five years of the

i n-service date of the Pel ham di stribution

syst em
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So they did that cal culation. M.
Mul I en has that cal culation in his testinony.
He identifies a revenue shortfall of 168, 000
and says that they didn't nake that
adj ustnent in the revenue requirenent
cal cul ati on because it could change duri ng
the course of the proceeding, and they'l|
take care of it then. Well, the
Commi ssion -- the settlenent and the
Comm ssion order requires themto nake that
adj ust nent when they make their filing. And
even though it may not be a | arge nunber,
$84,000, it would still have an inpact on the
Conpany' s ear ni ngs.

So with that, that waps up ny --

And in fact, all the adjustnents that you' ve
| i sted that you've been able to quantify,
based on the information in the filing, would
have the effect of decreasing the Conpany's
requested revenue i ncrease; correct?

Yes. That's ny assunption, based on ny
prelimnary review

I had asked M. Sinek a question, if the

financial inpacts of decoupling -- if there
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was sone sort of problemor flaw with the
new y i npl enent ed decoupl i ng mechani sm

whet her or not that could be handl ed t hrough
an LDAC proceedi ng rather than a base rate
case. And he answered "Yes." Do you agree
W th that assessnent?

| do agree with that assessnent. | also
would |Ii ke to say we have been di scussing
that error that Liberty suggests is contained
in the decoupling -- the inplenentation of
decoupling. And we have -- there have been
I nformal di scussions between Staff and the
Conpany. And we don't agree that there's a
problemthere. But we're still waiting for
further response fromthe Conpany on our
position. And the Conpany filing doesn't
really, it doesn't denonstrate what that
error is, the inpact of that error, and how
It should be corrected. It does say, you
know, we think we can work this out with the
Conpany and Staff.

And agai n, another issue that we touched on
this norning, we tal ked a | ot about the

Conpany's actual return on overall rate base
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being 5.14 percent on the test year. And |
had a di scussion with M. Sinek about rate

i ncreases that occur annually related to the
CIBS program You're famliar with the CIBS
program and those rate adjustnents; correct?
Yes, | certainly am

Do you see anything in this case that adjusts
for those CIBS increases, in other words,
takes theminto account when the Conpany
calculated its test-year return on rate base
of low 5 percent?

So the test year would have refl ected the
revenue i ncrease. So the Conmpany has spent,
since the end of 2017, fromthe testinony it
appears they spent 50 mllion. But based on
what we heard this norning -- fromthe
witten testinony, it sounded |ike

50 mllion. Fromwhat | heard this norning,
it could be 70 mlIlion. But the rate base in
the test year would have included the Cl BS

i nvestnents through Novenber up to July 1,
2019. There's a CI BS adjustnent every

July 1. And so the July 1 --

Let ne just interrupt. You said it would
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reflect the investnents. It should be

t hrough June 30t h, 2019; correct?

Correct.

Ckay. Go ahead.

So there was a CIBS increase on July 1, 2017,
which was after the inplenentation of the
permanent rates in the rate case. And that
woul d be --

And there was an increase on July 1st of
2018; correct?

Ri ght.

And there was an increase on July 1st, 2019;

correct?
Right. But |I'msaying the first increase
woul d have been -- the revenue associ at ed

with that would be in the test year. So that
i ncrease, the revenues in the test year,
woul d have included a full year of the 2018
and 2017 increase. And then this |ast one --
and there was a second one that, again,
depending on the timng, sone of it would
have been in the test year that they used to
cal cul ate the 5. 14.

Right. But the test year ends June 30th,
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2019; correct?

Yes.

There's a revenue increase that went into
effect July 1st, the very next day, 2019;
correct?

That is correct.

Is it your understanding that that revenue

I ncrease was included in their revenue

defi ciency cal cul ati ons?

It was in the -- it wasn't included in the
5.14. That CI BS adjustnment added $10
mllion, roughly, to rate base and added a
mllion dollars to the annual revenues.

So is there anything el se you want to add to
t he anal ysi s?

Regarding the justification for the early
filing?

Well, the reason we went through all these
questions was to sort of get an idea as to
whet her or not a rate increase in this case
is warranted under the argunent that the
current rates are confiscatory. And | think
you' ve gone through and poi nted out seven or

eight or nine different itens that, in your
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vi ew, shoul d have been reflected in their
calculation to even be able to make that
determ nation as to whether or not the
current rates are confiscatory. Wuld you
agree with all that?

| do agree wth that.

And based on what you' ve been able to see, do
you believe that Staff can nmake a

determ nation that the current rates are
confi scatory?

No, | don't think you can make that

determ nation, given the requirenment that
those are adjustnents that should have been
made in a rate filing to produce just and
reasonabl e rates.

And | astly, the Consuner Advocate indicated
t hat he recommended that the Comm ssion
require EnergyNorth to file a rate case based
on a 2019 test year. Do you support that
recommendat i on?

Yes. It was our expectation fromthe
Conpany's representation since the last rate
case that they would be filing a rate case

using a 2019 test year. And we never
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objected to that, and we do not object to
their doing so. This was originally
I nt ended, expected. And | would only ask
t hat when they make that filing, assum ng
t hey make that filing, that they make the
adj ustments that the Conm ssion expected and
requi red and address the issues that the
Commi ssion wants themto address in the next
rate filing.
MR DEXTER: Thanks. That's all
t he questions | have.
CHAI RAMOVAN MARTI N: M. Sheehan.
MR. SHEEHAN. Thank you.
CRGCSS- EXAM NATI ON

BY MR SHEEHAN:

Q

At a high level, M. Frink, what you've done
for the last hour or so was give a preview,
admttedly after a review of the case, not a
study of the case, of what Staff's position
may be in this rate case should it go forward
on vari ous i ssues.

VWll, | was pointing out things that the
Commi ssion required of the Conpany to make in

its filing, in addition to what, right,
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Staff's position is likely to be going
forward

And sone of the topics you suggested what
Staff's position may be included the custoner
count issue -- I'msorry -- included how the
I NATGAS may be treated.

Yes.

And sone ot her financial issues, |ike
vacanci es and severance pay, you were

basi cally suggesting that Staff nay
ultimately recommend a snal |l er nunber than
the Conpany put in its filing.

I ' m suggesting the Conpany didn't put that
nunber in the filing.

There was a nunber for the severance, for
exanpl e; correct?

| saw no adjustnment for vacancies, and |
don't recall seeing a severance. There's a
list of the adjustnents, it's not very | ong,
that we could | ook at, but --

| guess ny point is, these are Staff's
positions, and they may or may not prevail as
we go through a rate case. Fair enough?

No, because the Conm ssion made a ruling in a
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fully litigated rate case that set a
precedent. Those adjustnents are necessary
to set just and reasonable rates. That was

t he Comm ssion ruling.

And sone of those adjustnments and the facts
behi nd t hem may change, and the Conm ssion
has every right to look at it and say is this
adjustnment still required or not.

Yes, they do have that right.

And the custoner count is an exanple. |If the
Comm ssion were to be presented with evidence
that says the way that we, the Conm ssion,
approved it last tinme isn't working, we're
going to change it, that's sonething the
Conmmi ssion coul d do.

Right. |If the Conpany were to put in sone
proposal that nore accurately refl ected what
that is, | would think they' d adopt that.

And simlarly wwth all the other topics that
you were suggesting would result in a | ower
revenue requirement for the Conpany, the
Commi ssion may di sagree with what you' ve just
said and say no, | think we can find a m ddl e

ground or adopt the Conpany's position on
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t hese t opi cs.

Well, going back to the custoner count, it's
not a question of whether you nmake an

adj ustment for the custoner count because
your custoner base is growi ng. You're saying
the issue is really howit's done. The

Comm ssion said there needs to be an

adj ustment for customer count. You didn't
make an adjustnent. That's a deficiency in
the filing that | feel should have been
there. W can argue about how you make t hat
adjustnment, and |'mcertainly open to that,
but it's not -- it's an adjustnent that needs
to be nade when you have a grow ng custoner
base.

You suggested that the changes or adjustnents
to the decoupling nechani sm belong in the
LDAC part of the cost of gas.

| said it could be addressed through the
LDAC.

In fact, the Conm ssion asked that it be
addressed in the next rate case; correct?
l'"mnot trying to play gotcha.

On the Conmm ssion order, Page 46, it
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says the settlenent would have required

Li berty to file the next rate -- sorry. The
settl enent would have required Liberty to
file its next rate case to reset the test
[year] revenues in |light of decoupling. W
agree that such a reset is well advised, and
we adopt such a requirenent.

So the Comm ssion did ask us to include
any fixes to the decoupling in this next rate
case.

Ckay.

The issue -- these are just examples. The

I ssue regardi ng vacanci es i s sonet hing that
Is fact-specific, neaning you could | ook at
the particulars of the vacancies in this
filing and say these nmake sense. There don't
need to be any nore vacancies, |ike Staff has
recommended in the electric case; correct?
Agai n, the Conmm ssion, in Order 26,122, says
you have to account for vacancies. W could
agree, again, simlar to the year-end

cust oner count, that needs to be put forward.
You could do it -- you may have a different

interpretation as to what that adjustnent
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shoul d be, but that adjustnment needs to be
presented and expl ai ned. And that wasn't
done here.

But yes, you're right. | have read the
Granite Staff testinony, and they have a very
specific way to calculate it, based on
response fromthe Conpany as to what the
vacanci es were, the |length of the vacanci es.
So | expect we'll go down that road here.

But the Conpany, given the ruling in the | ast
proceedi ng, shoul d have di scussed what the
vacancy situation was during the test year.
In your conparison to the electric rate case,
what you were referring to was, again,
Staff's testinony in that case with various
critiques of the Granite State filing.
Correct.

Agai n, those have not been adjudicated. They
may or may not turn out the way Staff
recommended; correct?

That is correct.

And sane with your recommendati ons here

t oday. Those are recommendati ons of your

view of the filings and their deficiencies.
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And the Comm ssion nay or nay not agree that
those are in fact deficiencies, or bad
nunbers, for |ack of a better word.

Well, | go back to the last rate case. It
was fully litigated, and there was a
precedent set that you need to account for
vacancies. So, hard to imagi ne that the
Comm ssion, in the G anite rate case, is
going to say no, you don't need to make an
adj ust nent for vacanci es, because they've
ruled on that in a fully litigated
proceedi ng. So, again, what the Comm ssion
proposed -- what the Staff proposed and what
t he Conm ssi on deci des obviously can be two
very different things. But the Conmm ssion
precedent, that this needs to be included to
set just and reasonable rates, | have to
think there's going to be a decision that
there's going to be sone adjustnent for
vacanci es.

And that's typically what happens in rate
cases. W conduct discovery, have
conversations and either settle or not settle

t hose ki nds of adjustnents.
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You're correct. Yes.

You' re suggesting that at a high level, the
Conpany should refile this rate case when?
Using a 2019 test year. So you' ve done a | ot
of the work already. Perhaps it woul dn't
take you four nonths. You've got to

obvi ously cl ose your books and prepare a

filing. So, for the |last one, the last rate
case cane in in April, | believe |late April.
So I would expect a filing somewhere in the

first three to four nonths of 2020.

Such a filing would be far | ess than two
years after the last order in the prior rate
case; correct -- neaning the Novenmber 2008
[sic] order on rehearing?

Yes.

And it woul d be maybe even | ess than two

years after the prior rate order of |late

April 2018.
Ckay.

MR SHEEHAN: That's all | have.
Thank you.

CHAI RAMOVAN MARTI N: Thank you.

M. Kreis, do you have any
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questions?

MR KREIS: | have no questions of
M. Frink. And thanks.

CHAI RAMOVAN MARTI N: Thank you.
Ei t her Conm ssioners? And | al so have no
questi ons.

So at this point I think we have
remai ni ng -- we can excuse the w tness.

THE WTNESS: 1'Ill sit here until
you' re done.

CHAl RAMOVAN MARTI N: Ckay. | think
what remains is the prelimnary statenents.
And so |'mnot sure to what extent you have
additional things to say, but --

MR, DEXTER: Madam Chair, | had
intended to sumup --

CHAl RWOVAN MARTI N: Ch, |
apol ogi ze.

MR DEXTER: -- after M. Frink's
t esti nony was concl uded.

CHAl RAWMOVAN MARTI N: 1" m novi ng
al ong too qui ckly.

MR. DEXTER. Hi s testinony is now

conmpleted, and so I wll just sumup and say
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very quickly that | believe we have
denonstrated that, under the facts of this
case and the statute, that we are in the
arena of the Conm ssion being able to
exercise its discretion under 378:7, and for
the reasons that M. Frink pointed out, which
were deficiencies in this filing that weren't
reflected in the cal cul ations that the
Conpany nmade, that you shoul d exercise your
di scretion and find that there is no basis to
determ ne that the current rates are
confiscatory because of the nunber of itens
that were not submtted in the current case.
And on the basis of that finding, we
recommend that you order the Conpany to file
a rate case with a test year no earlier than
cal endar year 2019. And that concl udes ny
ar gunent .

CHAl RWOVAN MARTI N: Thank you. And
| apol ogi ze for that.

MR. DEXTER: No probl em

CHAl RWOVAN MARTIN: So, M.
Sheehan, do you have sonething else, or did

you want to --
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MR, SHEEHAN: | did. Wen | spoke
to the two-year issue at the outset, | did
not know what Staff's and OCA s position was
yet. And | said so. No one told ne how they
were going to count two years. | had
suspi cions, but |I never heard it articul at ed.
We' ve since heard that they have alternately
used the date of the April 2018 rate order in
the | ast case and t he Novenber date of the
order that -- the last order in the prior
case. And | need to enphasi ze the Conmm ssion
rejected that argunent in the Conm ssion
order | cited before. So if we were to use
those dates, the rate case that they are
suggesting we file would still be within two
years. So it seens inconsistent that they're
saying we're too early, but then go ahead and
file the rate case again too early. |
under stand the Conm ssion could accept that,
but it seens an inconsistent position.

And | al so ask the Court -- the
Comm ssion, and |'msure you will, to read
the Gas Service case carefully. The two-year

Issue is not part of that order. The
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Conmmi ssion had thrown out the filing because
of the two-year order. |In fact, that case
was filed six nmonths after the prior,
conclusion of the prior case, saying it was
too soon. The Suprene Court said not that
the two-year rule was m sapplied, but that it
was a constitutional issue of a taking. So
if you're looking to interpret the two-year
peri od, Gas Service doesn't help. 1It's the
Penni chuck case, and that's the one that I
relied on.

Agai n, | need to enphasi ze that
this Comm ssion's practice has foll owed
Penni chuck's interpretation of the two-year
period. It has allowed, routinely, rate
cases to be neasured by the effective dates
of rates and nothing else. So when you | ook
again and again and again at cases that are
filed exactly two years after the previous
one, but it's got a two-year gap in rates.
So you'd have a filing on Day 1, a decision a
year later, and the next filing one year
| at er because the effective rate of the

tenporary rates on Day 1. So just as an
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exanple: July 1, 2006 [sic] tenporary rates,
July 1, 2017 permanent rates, a new filing on
July 1, 2018 with the new tenporary rates.
So there's overlap nore so than there is in
this case. And there are a dozen tines since
2008 where that has happened, again, wth no
comment fromthe Comm ssion suggesting that's
the right way to do it. W are outside of
those tine lines. W have conplied with the
two-year rule. And the one tine soneone
tried to argue that the nmeasuring period is
the last order in the prior case, the
Conmmi ssion said no, that's not what it neans.
So | go back to the begi nning,
where we don't get to the issue of
discretion. W are outside of two years
because the rate dates, whether you neasure
them by tenporary rates or by pernanent
rates, will be separated by roughly 2-1/2
years. And the filings thensel ves are
separated by 2-1/2 years.
So, that being said, | can give --
t he sequence i s supposed to be the statenent

of our case. | can keep it very sinple and,
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in effect, repeat what's in the Petition for
Per manent and Tenporary Rates, and that is,
we have made a filing with testinony by nmany
of our people that support the nunbers in
that filing. | didn't cone here today
prepared to defend the filing as nuch as it
turned out, which clearly I mght have been
better off doing. But we have sworn
testi nony supporting the nunbers. W have
sworn testinony supporting the 5.86 percent.
| understand Staff has concerns about that,
but this isn't the point to adjudicate that.
We are nmaking a good-faith filing saying that
our rates need adjustnent. The nunbers that
we're requesting are in the filing, but we
ask that tenporary rates effective February 1
and permanent rates effective Novenber 1.
The Conm ssion suspended the rates by order
of Decenber 24th, so that started the
12-nonth clock. So that would be the
overridi ng schedul e determ ni ng here.

So we are convinced that we can
convi nce either the parties through

settlenent or you through hearing that our
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rates do need adjustnent along the |lines that
we put in our case, and we ask that you find
that we are outside the two-year rule and
begi n the substance of this case. Thank you.

CHAI RAWMOVAN MARTI N: Thank you.
Conmm ssi oner Bailey has a question for you.

COW SSI ONER BAI LEY: M . Sheehan,
can you tell nme what order the Comm ssion
said that the two-year rule is not based on
final orders?

MR SHEEHAN: Yes. It's Order
25,279. It's a Pittsfield Aqueduct case,
Cctober 21, 2011. And to fully understand
the order, it's necessary to read the OCA' s
nmoti on that pronpted the order, which was
filed a couple nonths before.

COW SSI ONER BAI LEY: Thank you.

CHAI RAMOVAN MARTI N M. Kreis, do
you have a prelimnary statenent?

MR KREIS: | do. |I'mnot sure how
prelimnary it is at this point.

| would just like to point out that
t he Penni chuck case on which the Conpany

relies only describes a two-year period
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between rate cases in dicta. So | don't
really think that there is a binding New
Hanpshi re Suprene Court precedent on what --
on when the two-year period referenced in RSA
378:7 actually applies. And | really think
that all of the plain-neaning rules that
courts and conmm ssions typically apply to
statutory interpretation | ead you i nexorably
to conclude that as of today, we are still
wi thin that two-year period. It's a matter
of your discretion, and therefore, to sonme
degree, | think Staff of the Commssion is
entitled to suggest to you how you m ght
exercise that discretion. And | guess we are
authorized to do that, too. So the fact that
we have suggested that if the Conpany sinply
re-files with a cal endar 2019 test year, and
does that on whatever tine line it wants to
allowit to make the kind of rate case filing
it needs to file, that we sonehow underm ned
our argunent about applying RSA 378:7 doesn't
make a | ot of sense.

That bl eeds into the prelimnary

statenent issue, in the sense that | think
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the systemhere is pretty overwhel ned with
rate cases. |It's no secret that this conpany
has anot her pending rate case that's in about
t he seventh or eighth inning on the electric
side. W're pretty focused on that, as is
Staff and the Conmm ssion. They have anot her
huge rate case pending fromthe state's

bi ggest electric utility. And when these
rate cases pile up, it really constrains the
ability of both the Staff and the Comm ssi on,
and certainly ny office, to deal with them
That is why you have the kind of discretion
that RSA 378:7 grants you. I'mstill in the
process of hiring consultants to help ne with
this rate case. So I'mnot in a position to
tell you now that the Conpany's rate case
request and all the positions that it has
taken are unreasonable. |In a garden-variety
rate case, | would conme before you at the
prehearing conference and say we | ook forward
to the opportunity to review and anal yze the
Conmpany's filing, and in due course we wl|l

| ook forward to the opportunity to submt

testinony if necessary that provides a nore
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consuner-friendly | ook at the financi al
reality this company confronts. So | don't
know what else to say at this point, so |
guess that's all "1l say.

CHAI RAWMOVAN MARTI N: Thank you.

M. Dexter.

MR. DEXTER  Yes. Concerni ng our
prelimnary position, what you heard from M.
Frink today is not Staff's prelimnary
position on those issues as Liberty may have
characterized. Wat Staff was doi ng today
was pointing out seven or eight itens that we
bel i eve, based on precedent and based on
specific direction fromthe Comm ssion in the
| ast gas rate case, should have been i ncl uded
in this filing and were not. So, just to be
clear, we don't have a prelimnary position
on the custoner count issue because the
customer count i1ssue wasn't presented. W
don't have a prelimnary position on the
I NATGAS i ssue because the i NATGAS i ssue
wasn't presented, and so on and so forth.

Li ke the Consunmer Advocate, | would

ordinarily at a prehearing conference
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indicate to you the issues that | thought
woul d raise concern. And I'lIl try to do that
ri ght now.

Top of the list is always return on
equity. So if this case goes forward now or
next spring, Staff wll be | ooking
specifically at the return on equity that's
been presented by the Conpany at
10.0 percent. W will |look at the rate
design that's been proposed and see how t hat
conports with Conm ssion precedent, as well
as Staff's recommendations. And we wll go
t hrough the $50- to $75 million in plant
I nvestments that have been made that are in
t he proposed rate base to see whet her or not
t hey were nade in a prudent fashion and
whet her or not those investnents were used
and useful, as well as go through the various
ot her adjustnments that are proposed by the
Conpany.

So we don't have a prelimnary
position at this point, other than to
indicate that we are willing to go forward

and | ook at this case when it is presented to
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us fully. Thank you.
CHAI RAWOVAN MARTI N: Thank you.

Ckay. | think we've covered the issues that
were noticed. | do want to do a coupl e of
housekeeping things. | think that we have

two record requests at this point, one about
t he i NATGAS - -

MR. SHEEHAN:. | believe M. Frink
answered that, that in fact all of the costs
are in rate base, and there was an adj ust nment
to the revenue requirenment nade in the | ast
pr oceedi ngs.

CHAl RWOVAN MARTI N: And t hat
request cane from Conm ssi oner Bailey, so
"1l just ask her to confirm whether she --

COW SSI ONER BAI LEY: So are you
stipulating that it is included in rate base
fully?

MR, SHEEHAN:  Yes.

COW SSI ONER BAI LEY: Okay. Thank
you. Then we don't need that record request.

CHAl RAMOVAN MARTI N: Ckay. We can
stri ke one record request.

The second was the cal cul ati on of
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return on equity.

MR, SHEEHAN. And that's what
M. -- we helped M. Sinek, and he testified
toit at the end of his session, at 5. 86.

CHAI RAMOVAN MARTI N: | agree that
was the testinony, but there is still the
out st andi ng request for the cal cul ati on.

MR, SHEEHAN: Correct. W will do
t hat .

CHAl RAMOVAN MARTI N: Ckay. So we
wll identify that and hold the record open
for Exhibit 1, which will be the record
request for calcul ation.

Anyt hi ng el se?

MR DEXTER: Yes. There's one
matter that's pending. Early on in this
docket, Staff had recommended that if the
Conpany's case was pernmtted to go forward as
presented wth the split test year -- in
ot her words, not a cal endar test year -- that
t he Conpany be required to submt a PUC
report, the equivalent of an annual PUC
report that coincides with the test year. So

in this case, they would file a PUC annual
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report endi ng June 30th, 2019. In the
secretarial letter that was issued earlier in
this case, there was a statenent that said

t hat the Comm ssion would rule on Staff's
request when it deci des whether or not this
case goes forward, because obviously if this
test year doesn't end up being litigated,
there's no reason for that request; there's
no reason for that split-year annual report.
So | just wanted to rem nd the Conm ssion
that that's an outstandi ng i ssue.

CHAl RMOVAN MARTI N: Thank you f or
the reminder. And if |I'm understandi ng the
condition, it was that if we make a ruling
that we would nove forward with the filing,
t hen we woul d al so nake a ruling on that.
And | think that that still makes sense.

MR. SHEEHAN. Wbuld you like to
hear our side of that now, or is that
sonet hing that would cone up later?

CHAl RAMOVAN MARTIN: | don't think
we noticed it for argunent today. But
dependi ng on how brief --

MR SHEEHAN: Two m nut es.
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CHAl RWOVAN MARTIN:  We wi || hear
fromyou.

So the annual report obviously has
lots of financial information fromus to
which Staff typically |ooks to tie nunbers
fromour annual report to our rate case
filing. It's a useful tool for themfor
under st andabl e reasons.

MR KREIS: It's also useful to us.

MR, SHEEHAN. And anyone el se who
has an interest in the case.

Part of our filing that's in the
case now i ncl udes bal ance sheets and i ncone

statenments for the two years before our

filing, and quarterly incone statenments for
the two years before our filing, plus the
filing itself, the financials. Those are al

In spreadsheet form They were filed as a
PDF. But certainly we would provide the
parties with spreadsheet form Those
docunents have nore information than the
annual report. They're nonthly nunbers

rat her than annual nunbers. They have nore

detail than the annual report, and they're
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already in the record. And because they are
spreadsheet-based, it is very sinple for
Staff or whoever, the OCA, who wants to | ook
at an annual test year nunber to sinply grab
t he nunbers from those existing docunents.

To prepare the formal annual report
in a test year June to July -- July to June
test year is a huge undertaking on our end
wi th the accounting fol ks who have to not
sinply do what | said, regroup the nunbers,
but there are many ot her accounting practices
that typically are year-end things that woul d
have to be created for the m d-year.

So it goes back to a question. To
the extent Staff is |ooking for the dollars
that tie or don't tie to our rate case, they
have that information, and the split-year
annual report's not necessary. To the extent
t hey want the annual report for sonething
else, we're happy to listen and see if
there's another way we can do it other than
having to create this one-off annual report.
So that's our response.

CHAl RMOVAN MARTIN: M. Kreis, do
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you have anything to say about that?
MR KREIS: | agree with Staff on
t hi s questi on.
CHAI RAMOVAN MARTI N: Conmi ssi oner s?
[ No verbal response]
CHAl RMOVAN MARTI N Ckay. Thank
you. Anything el se?
[ No verbal response]
CHAl RAMOVAN MARTIN: Al right.
Then | think that we have covered everything,

and we will adjourn for today.

(Hearing adjourned at 1:16 p.m)
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